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EDITORIAL 

“Stories matter. Many stories matter. Stories have been used to dispossess 

and to malign, but stories can also be used to empower and to humanize. 

Stories can break the dignity of a people, but stories can also repair that 

broken dignity.” 

- Chimamanda Ngozi Adichie, The Danger of A Single Story  

One of the functions of legal scholarship, much like storytelling, is to amplify 

heterogeneous, often conflicting perspectives. But penning a legal essay goes 

beyond just intelligibly and responsibly communicating distinct ideas. It is a 

deeply personal, reflective process; one that evokes strong emotions and takes 

tremendous courage. That said, I am extremely proud to present the sixteenth 

volume of the NUALS Law Journal. The essays in this volume provide food 

for thought on a wide range of issues — intersections between environmental 

protection and religion, technological advancements and legal regulation, and 

the suffering endured by vulnerable sociocultural and sexual minorities in the 

justice system.  

Our sixteenth volume is a manifestation of the sustained efforts, tenacity, and 

cooperative spirit demonstrated by every editor on this Board. This year, we 

took several steps to streamline the editing and reviewing process, enabling 

smoother communication with authors and more personalised feedback from 

the Board. We have also raised the bar for the Board’s selection processes, 

improving the quality of our publication. This volume marks a particularly 

nostalgic moment in what has been a challenging, yet spectacular journey for 
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the NLJ. Two of our contributing authors are beloved alumni, one of whom 

played a crucial role in the founding of this publication nearly seventeen years 

ago!  

While a lot has changed over the years, the commitment displayed by our 

Board of Editors has not. Though this Board had to conduct nearly all of its 

work remotely, I am elated to share that our online following considerably 

expanded through the NLJ Blog and TeLawgram. Both are initiatives that seek 

to inform our readers of contemporary legal issues and encourage constructive 

debate.  

As I sign off, I would be remiss if I did not especially acknowledge the 

immense efforts of my recent predecessors. They worked tirelessly to 

overcome the numerous challenges posed by the pandemic and carried 

forward this journal in letter and spirit. I also owe a well of gratitude to Poorvi, 

my right arm in the truest sense, for dedicating herself wholly to every task 

and persisting in the face of every setback. My sincere thanks to our Faculty 

Advisors and the University for always supporting us and offering timely 

words of wisdom in times of adversity. To all our dear readers, thank you for 

believing in the power of diverse legal scholarship to tackle injustice, to 

express, redeem and transform.  

 

On behalf of the Board of Editors,  

Ashna Devaprasad 

Editor-in-Chief 

  September, 2022 
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DISCLAIMER NOTE 

The views and opinions expressed in the NUALS Law Journal are strictly 

those of the authors. All efforts have been taken to ensure that no mistakes 

or errors creep into this peer-reviewed journal. Discrepancies, if any, are 

inadvertent. 
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SUB-NATIONALISM, INSURGENCY AND 

ASYMMETRIC INCORPORATION: A STUDY OF 

ASYMMETRIC FEDERALISM WITH SPECIAL 

EMPHASIS ON CONSTITUTIONAL SIXTH 

SCHEDULE ACCOMMODATION FOR BODOLAND 

Raajdwip Vardhan  

Abstract 

The Indian Constitution was drafted with the perilous ghost of partition as its 

backdrop. Therefore, the framers of the Constitution within the Constituent 

Assembly opted for a federal structure that placed greater emphasis on the 

Union’s powers to prevent any such incident in the future. Perhaps the fact 

that the India of 1947 was divided into hundreds of small independent and 

British-governed states became another significant consideration for placing 

ample powers within the Union government’s ambit. This decision has led to 

some scholars, most notably K.C. Wheare to comment that India’s Centre-

State relations are not really federal in nature but rather quasi-federal. 

Nonetheless, in this backdrop, the Constitution has granted certain special 

rights and privileges to a few states on account of the unique socio-cultural 

and historical tenets that necessitated such a consideration. The erstwhile 

Article 370, coupled with Article 35-A, granted special autonomy to the 

erstwhile state of Jammu & Kashmir. Currently, by virtue of the provisions 

under Articles 371A to 371G, the states of North-East India enjoy certain 

 

 LL.M. (Hons.) Student, National Law University and Judicial Academy (NLUJA), Assam. 

Email: raaj8135@nluassam.ac.in.  
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special privileges. Referred broadly as asymmetric federalism, due to the 

prevalent differences and distinctions, critics and detractors of this idea have 

levelled accusations ranging from asymmetry breeding secessionist 

sentiments to advocating for a majoritarian monolith nation. It is against this 

backdrop that the paper has attempted to look at and analyze the nature of 

asymmetric federalism through its implementation in Bodoland.  

I. Introduction  

India, as a nation, is symbolized by a unique heterogeneous synthesis of 

coalesced cultures, communities, and identities. The present iteration of the 

nation was borne out of a common struggle for independence against 

colonialism and was the result of a bloody partition, which, today, has yielded 

three separate sovereign countries – India, Pakistan, and Bangladesh. Often 

connoted as the doyen of diversity among nations, in the seven decades since 

independence, the nation has continued to function as an integrated Union of 

peoples, representing unparalleled multifariousness.  

Nevertheless, even within this nation, symbolized by peerless unity in 

diversity, there have been attempts at sub-nationalist and even secessionist 

defections by groups, most notably within the Northeastern region of the 

country. Two sentiments were primarily responsible for the formation of sub-

nationalist sentiments within the communities of the region. Firstly, there was 

a general belief among certain communities of never having been a part of the 

larger Indian ethos. Secondly, the imposition of the Armed Forces Special 

Powers Act, 1958, and the gross human rights violations carried out by the 

armed forces on account of the impunity granted to them by this draconian 

legislation, as well as the nonchalance with which the State treated these 

violations gave rise to a sentiment that the Northeastern region was being 
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treated with step-motherly treatment. Being fuelled by an amalgamation of 

these sentiments, this region has, historically, threatened to become the boiling 

point for insurgent militancy against the center, with the legitimacy of 

insurgent factions being exacerbated further, especially when these beliefs are 

coupled with the abysmal development in the region. This has unsurprisingly 

led to festering conflicts, bouts of violent insurgency, and the resultant 

crippling imposition of armed forces within the region, each having been 

undoubtedly the bleakest episode in the otherwise vibrant history of the region. 

These developments have also led to the Indian State considering and 

formulating facets of asymmetric federalism to accommodate the 

extraordinariness of the sub-nationalistic sentiments within the Northeastern 

region of India, through the Constitutional recognition of certain special 

powers for the Northeastern states and also through grassroots-level 

federalism through the formation of the Sixth Schedule. While the former 

grants special powers at the state level, the latter bestows special powers of 

autonomy on concentrated tribal communities of the region and allows them 

to govern their own affairs to a large extent. In this manner, attempts have 

been made by the Indian State to extend an olive branch by recognizing the 

demands of greater autonomy while, at the same time, curtailing sentiments of 

secession in the interests of the Indian Union.  

It is in light of these considerations and assertions that this paper shall attempt 

to study the constitutionally mandated asymmetric federal structure adopted 

within the context of the Sixth Schedule of the Constitution in Bodoland, vis-

à-vis the sub-nationalist sentiments and their implications and influence over 

the present center-state relations governing the region.  
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The paper shall be divided into seven parts.  The first part of the paper shall 

contain a brief introduction of the topic and the paper. In the second part, the 

paper shall attempt to analyze whether the Indian Union can be characterized 

as federal due to the nuanced nature of the federal model adopted by the Indian 

Constitution. The third part shall analyze the concept of asymmetric 

federalism within the Indian constitutional context. The fourth part will be 

devoted to tracing the historical and socio-cultural antecedents which 

contributed to the germination and development of sub-nationalism within the 

Bodo community of Assam. The fifth part shall contain a descriptive analysis 

of the asymmetric accommodation of Bodo sub-nationalism within the Sixth 

Schedule’s ambit, and the sixth part shall, with the aforementioned study as 

its backdrop, analyze whether asymmetric federal structures can be a viable 

means of addressing sub-nationalist sentiments within the Indian legal 

framework and whether it can be a viable means of ensuring unity in diversity. 

Finally, the seventh part will contain a brief conclusion to the paper.  

II. Is India a Federal Nation? - A Constitutional Analysis of 

India’s Federal Character 

Questions over the nature of India’s Constitutional structure and whether the 

nation is a federal or unitary one have been frequently tackled within the halls 

of legal academia, undoubtedly due to the abject peculiarity of the setup which 

persists within the nation. None of the deep-seated arguments on the viability 

of the division of powers, which characterized the debates surrounding the 

federal character of America or Canada during their formative years, were 
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observed within the Constituent Assembly in India.1 Furthermore, the Indian 

Constitution’s demarcation of centre-state relations does not possess any of 

the characteristics which are prevalent in traditional federal systems, most 

significantly, the virtually independent and parallel courses of action which 

are adopted by the Center at one level and the states at another level,2 

signifying an equidistant relationship between the dual channels of power3 

which are cursed to never converge and overlap. 

These unusual developments have led to jurists such as C.H. Alexandrowicz 

raising the question of whether India can really be considered a federation 

within the strict meaning of the term.4  K.C. Wheare has similarly labelled the 

Indian system as quasi-federal, particularly on account of the presence of 

Articles 249, 352-360, and 371.5 Similarly, P.K. Tripathi has put forth his 

argument and concluded that the Indian system is non-federal.6 Sanjib Baruah 

has argued that the regional order, represented by India’s federal structure, is 

merely cosmetic in nature since the Union government has the power and 

 

1
 GRANVILLE AUSTIN, THE INDIAN CONSTITUTION – CORNERSTONE OF A NATION 232 (Oxford 

University Press 2015). 
2
 D.J. Elazar, Federal-State Collaboration in the Nineteenth Century United States, 79 

POLITICAL SCIENCE QUARTERLY 248, 259 (1964). 
3
 Ramesh D. Dikshit, Geography and Federalism, 61 ANN. AM. ASSOC. GEOGR. 97, 102 

(1971). 
4
 C.H. Alexandrowicz, Is India a Federation?, 3 INTERNATIONAL AND COMPARATIVE LAW 

QUARTERLY 393, 395 (1954). 
5
 K.C. WHEARE, FEDERAL GOVERNMENT 27 (Oxford University Press 1964). 

6
 P.K. Tripathi, Federalism: The Reality and Myth, 3 JOURNAL OF BAR COUNCIL OF INDIA 

251, 253 (1974). 
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ability to monitor and control political developments within the federal units.7 

Another author has also construed that India is very clearly a Union of states, 

and the presence of separation of powers on certain matters does not connote 

its recognition as a federation or that the Indian State is federal in nature.8 

Intriguingly, the Hon'ble Supreme Court too has opined that the Indian 

Constitution does not “hold true to the traditional pattern of federalism.”9, 

although this opinion has been criticized by scholars, most notably by the 

Constitutional law jurist Durga Das Basu.10 These arguments are further 

exacerbated by the realization that the Indian Constitution does not contain the 

term ‘federal’ in it. However, these assertions and submissions do not paint 

the complete picture of the Indian Constitution, although it may, arguably, fail 

to fulfil the requisites of federalism in the rigid traditional sense, nonetheless 

containing a federal characteristic. 

The Indian Constitution, in its very first Article, succinctly states – “India that 

is Bharat shall be a Union of states.”11 This introductory postulation about 

India succinctly delineates the nature of the Indian nation, for it immediately 

hints at the nuanced peculiarity of the nation from a federal perspective. 

Notably, the Union Committee of the Constituent Assembly had envisaged the 

utilization of the word ‘Federation’ within the ambit of this Article; however, 

 

7
 Sanjib Baruah, Nationalizing Space: Cosmetic Federalism and Politics of Development in 

North-East India, 34 DEVELOPMENT AND CHANGE 915, 916 (2003).  
8
 N.K. ACHARYA, THE CONSTITUTION OF INDIA 9 (Asia Law House 2009). 

9
 State of West Bengal v. Union of India, AIR 1963 SC 1241.  

10
 D.D. BASU, COMPARATIVE FEDERALISM 78 (Lexis Nexis 2007); see also 1 H.M SEERVAI, 

CONSTITUTIONAL LAW OF INDIA 283 (Universal Law Publishing 2015). 
11

  INDIA CONST. art. 1. 
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the Drafting Committee headed by Dr Ambedkar had instead opted to rely 

upon the word ‘Union’ to signify the indivisible nature of the Indian State, 

where, since the inclusion of states are not bound by an agreement, there is no 

right to secession, thereby securing the formation of a federal nation which is 

indestructible in character.12  

Nevertheless, the Constituent Assembly did not hold any doubts about 

whether the Indian State was to be characterized by a federal nature or not, 

for, in the words of Dr. Ambedkar, the hallmark of any federal nation depends 

on the Constitutional division and demarcation of legislative and executive 

powers between the Centre (Union) and the states (Federal Units), and 

irrespective of the terminology utilized, this partition of authority has been 

constitutionally mandated within the Indian Constitution, and therefore, the 

presence of federalism within the Indian Constitution cannot be doubted.13 

Over the years, the judiciary, too, has imposed its seal on Indian federalism by 

opining that federal structure is a part of the basic structure of the Constitution, 

something which cannot be changed even through a constitutional 

amendment, “not merely the appendages of the Union.”14 Interestingly, the 

basic structure doctrine’s adoption within the Indian context in the landmark 

Keshavananda Bharati case15 was influenced by German jurist Dietrich 

Conrad,16 who, prior to the adoption of the doctrine itself, had argued that the 

 

12
 VII CONSTITUTION ASSEMBLY DEBATES, 33.  

13
 BRIJ KISHORE SHARMA, INTRODUCTION TO THE CONSTITUTION OF INDIA 40 (PHI 2011). 

14
 S.R. Bommai v. Union of India, AIR 1994 SC 1918.  

15
 Keshavananda Bharati v. State of Kerala, AIR 1973 SC 1461. 

16
 Monika Polzin, The Basic-Structure Doctrine and its German and French Origins: A Tale 

of Migration, Integration, Invention and Forgetting, 5  INDIAN LAW REVIEW 45, 9 (2021). 
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federal structure of the Indian Union, on account of Article 1 (1) was an 

unassailable part and that it ensured that the federal structure of the nation 

could not be changed or curtailed.17 The repercussion of federalism, as an 

overarching concept, being included within the ambit of the basic structure 

doctrine is that notwithstanding the virtually untrammelled power of the 

Indian Parliament under Article 368, it still cannot change the federal character 

of the nation to a position that is detrimental to the federal spirit of the 

Constitution. Thus, the protection that the basic structure doctrine bestows 

ensures that the federal structure cannot be changed in the future through a 

constitutional amendment.18 Therefore, by regarding federalism as a part of 

the basic structure, it becomes constitutionally protected from Parliamentary 

transgression. 

In this regard, it is clear from this discussion that the framers of the 

Constitution in the Constituent Assembly, as well as the judiciary since then, 

have regarded and acknowledged the federal character of the nation. 

Nonetheless, this does not undermine the arguments that the Indian federal 

setup, unique and peculiar as it may, vests superior powers over the Union 

when compared to the states. This sort of federalism, with a strong Central 

unit and Regional dependent units, characterized by the term ‘cooperative 

 

17
 Dietrich Conrad, Limitation on Amendment Procedures and the Constituent Power, 15-16 

INDIAN YEARBOOK OF INTERNATIONAL AFFAIRS 375, 384 (1970).  
18

 Minerva Mills Ltd. v. Union of India, AIR 1980 SC 1789; see also Gary Jeffrey Jacobson, 

An Unconstitutional Constitution? A Comparative Perspective, 4 INTERNATIONAL JOURNAL 

OF COMPARATIVE LAW 460, 476 (2006). 
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federalism’,19 is distinct from the traditional notion of competitive federalism 

in the older federations of the United States of America, Canada, and 

Australia, wherein the Central and Regional units are independent of each 

other and operate within their own spheres.20 In other words, India can be 

deemed to be the finest example of the cooperative model of federalism.21 Two 

arguments have been made regarding the developments which contributed to 

the formation of this dis-balanced setup.  

Firstly, the Constituent Assembly, despite the presence of numerous models 

to draw upon, wisely relied upon, primarily, the Government of India Act 1935 

to draft the Constitution.22 The federal structure within this legislation, 

supplemented by the Government of India Act 1919, which started the process 

of decentralization of power,23 contained a system of governance with a strong 

Union government, empowered to monitor and regulate the provincial 

functions, albeit the provinces too had a degree of autonomy, and this British 

system of governance had a profound influence on the development of the 

Indian federal system since the Indians neither had the experience nor any 

 

19
 A.H BIRCH, FEDERALISM, FINANCE AND SOCIAL LEGISLATION IN CANADA, AUSTRALIA AND 

UNITED STATES 305 (Oxford: Clarendon Press 1955). 
20

 WHEARE, Supra note 5, at 33; see also M.P. JAIN, INDIAN CONSTITUTIONAL LAW 760 (Lexis 

Nexis 2018).  
21

 AUSTIN, Supra note 1, at 233.  
22

 SEERVAI, Supra note 10, at 286. 
23

 M. Asad Malik, Changing Dimensions of Federalism in India: An Appraisal, II ILI LAW 

REVIEW (Winter Issue) 85, 89 (2019). 
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participation in the traditional notion of a federal system which marked the 

developments in nations such as the United States of America.24 

Secondly, the partition of the nation in accordance with the Mountbatten Plan 

led to a rejection of the Cabinet Mission Plan, which had envisaged a strong 

federal structure with the provincial units having the major powers and only a 

few nominal powers being vested in the Center, 25 in favour of a structure with 

a strong Center and concomitantly weaker provincial units. The reasoning was 

that the challenges posed by the Partition could only be met, and similar 

developments could be prevented in the future with a strong Central power 

that could cohesively hold together the constituent parts.26 The fissiparous 

forces and tendencies could only be successfully tackled, and the integrity of 

the Indian Union be maintained by ensuring a strong Union.27 In this regard, 

even after independence, the ruling Congress Party was committed to its ideals 

in ensuring the unity and integrity of the nation, as evidenced in the Resolution 

it adopted during the Avadi session in 1955, wherein all notions fueling 

separatist tendencies, including provincialism, were to be removed.28 

It would, therefore, not be wrong to conclude that the Indian federal structure, 

although undoubtedly a system of dual polity within the notions of federalism, 

has, by design, a strong centralized tendency. The Union government has been 

 

24
 AUSTIN, SUPRA note 1, at 235.  

25
 2 B. SHIVA RAO, THE FRAMING OF INDIA’S CONSTITUTION 608-09 (N.M. Tripathi Pvt. Ltd., 

1967). 
26

 AUSTIN, SUPRA note 01, at 236. 
27

 D.D. BASU, INTRODUCTION TO THE CONSTITUTION OF INDIA 27 (Lexis Nexis 2015).  
28

 GRANVILLE AUSTIN, WORKING OF A DEMOCRATIC CONSTITUTION THE INDIAN EXPERIENCE 

558 (Oxford University Press 1999). 
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empowered to rearrange the boundaries of states to either unite two states or 

more states or bifurcate an existing state into two or more states,29 although 

such power does not include the ability to transfer land within the territorial 

limits of India to another sovereign entity, and such transfer can only be 

enacted through a Constitutional amendment.30 This also entails that unlike 

the classic examples of Western federalism, wherein the federal structure is 

characterized by an indestructible union of indestructible states, within the 

Indian federal structure, merely the Union is indestructible, and the states may 

be compromised for reorganization.31 

III. Theoretical Considerations of Asymmetric Federalism vis-a-

vis Sub-Nationalism  

The term federal has been derived from the Latin word foedus, which means 

Covenant. Within this idea, the term federal synonymously refers to the 

meanings embedded within the terms promise, commitment, and obligation 

and highlights a relationship involving cooperation, reciprocity, mutuality, 

and the recognition of entities.32 The dual concepts of symmetry and 

asymmetry within a federal structure refer to the uniformity in the application 

of principles and features across all the constituent regional units of the 

nations, with a uniform application being symmetrical federalism and a 

 

29
 INDIA CONST Supra note 11, arts. 3 & 4. 

30
 Re: The Berubari Union, AIR 1960 SC 845; see also Ram Kishore Sen v. Union of India, 

AIR 1966 SC 644.  
31

 Dr. Chanchal Kumar, Federalism in India: A Critical Appraisal, 3 JOURNAL OF BUSINESS 

MANAGEMENT & SOCIAL SCIENCES RESEARCH 31, 35 (2014). 
32

 Mahendra P. Singh, Federalism, Democracy and Human Rights: Some Reflections, 47  

JOURNAL OF THE INDIAN LAW INSTITUTE 429, 431 (2005). 
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differential imposition among the federal sub-units being characteristic of 

asymmetric federalism. In a symmetrical scenario, there exist no special 

peculiarities for classes, communities, or regional units.33 It has been argued 

that asymmetrical constitutional systems emerge either as a response to 

demands raised by sub-national units within the Union or when certain special 

rights and privileges are bestowed on an entity at the time of joining a 

federation.34 Within the Indian Constitutional scheme, an example of the 

former is the special provisions under Articles 371A-G to accommodate the 

demands raised by states within Northeast India, while the erstwhile Article 

370, read with Article 35-A, forms a classic example of the latter scenario. 

Due to its constitutional inclusion and mandate, the asymmetry within the 

Indian federal structure can be termed as de jure asymmetry,35 for it is the 

Constitution itself rather than some legislation that bestows extraordinary 

powers. Politics of recognition wherein the nuances pertaining to the inclusion 

of a constituent unit within a federation are recognized and accommodated 

through special concessions covered by the fabric of asymmetry becomes the 

prime example of de jure asymmetric setups, with Bavaria in Germany, the 

erstwhile situation of Jammu and Kashmir in India and Catalonia, Euzkadi and 

Galicia in Spain being primary instances of such developments.36  

 

33
 C.D. Tarleton, Symmetry and Asymmetry as Elements of Federalism: A Theoretical 

Speculation, 27 THE JOURNAL OF POLITICS 361, 362 (1965).  
34

 John McGarry, Asymmetry in Federations, Federacies and Unitary States, 6 

ETHNOPOLITICS 105, 106 (2007).  
35

 Mohammad Tariq, The Concept of Symmetry and Asymmetry in Federalism with a Brief 

Sketch of Economic Federalism, V. GLOBAL ECONOMICS REVIEW 167, 168 (2020). 
36

 MICHAEL BURGESS, COMPARATIVE FEDERALISM THEORY AND PRACTICE 221 (Routledge 

2006). 
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Asymmetry in federalism has also been labelled as a desirous outcome, a 

necessity borne out of the disparity in power among the federal units, for no 

nation across the world has a congruent and symmetric distribution of each 

and every relevant factor possible among its constituent federal units, and 

therefore, to accommodate differences among the constituent units, 

asymmetry is a requisite precondition.37 An argument has also been put forth 

that developing nations that exhibit unparalleled diversity of culture and 

community, such as India, rely on a federalist setup to not only cater to 

administrative requirements but also to ensure the very survival of the nation 

itself.38 Scholars have also postulated that multinational federations are, by 

their very nature, asymmetrical in nature.39 

 

IV. Asymmetric Federalism  within the Indian Constitution  

India is a prime example of what historian Eric Hobsbawm calls politics which 

grew out of anti-colonial sentiments and, although couched within a 

nationalistic feeling against the colonizers, is ethnically, culturally, and 

linguistically non-homogenous in nature.40 This understanding of nations and 

 

37
 I.D. DUCHACEK, COMPARATIVE FEDERALISM: THE TERRITORIAL DIMENSION OF POLITICS 

14 (Holt, Reinhart & Winston 1970). 
38

 Philip Mawhood, The Politics of Survival: Federal States in the Third World, 5 

INTERNATIONAL POLITICAL SCIENCE REVIEW 521, 527 (1984). 
39

 Alfred Stepan, Toward a New Comparative Politics of Federalism, Multinationalism and 

Democracy: Beyond Rikerian Federalism, in EDWARD L. GIBSON (ed.) FEDERALISM AND 

DEMOCRACY IN LATIN AMERICA 40 (Johns Hopkins Press, 2004). 
40

 ERIC J. HOBSBAWM, NATIONS AND NATIONALISM SINCE 1780. PROGRAM, MYTH, REALITY 

164 (Cambridge University Press 1990). 
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nationalisms is in consonance with Benedict Anderson’s argument of modern 

nations being imagined social constructions or communities born from the 

diffusion of nationalistic sentiment and characterized by a profoundly modular 

character.41 In a nation-state such as India, with extraordinary diversity and 

heterogeneity, federal units can act as a buffer against the tyranny of 

majoritarianism, and asymmetrical federalism, bestowed upon minority units 

can help to secure the interests and structure the narratives of these groups, 

which are in need of some special privileges to safeguard their existentialist 

crisis. The existence of inter-state differences, from both territorial as well as 

financial viewpoints, may be better accommodated through asymmetry rather 

than forceful assimilation.  Even within the Indian context, states have been 

divided by the Union government along linguistic lines, although certain states 

have been demarcated with special rights, and this asymmetry can be 

considered a receptacle of differentiated recognition of sub-nationalist 

sentiments brewing in different regions at different times42 This, as noted 

above, has been seen within the Indian context with regard to the incorporation 

of certain special privileges within Article 371 through a constitutional 

amendment.  The flexible nature of amendment within the Indian Constitution 

has allowed the Union government to incorporate constitutional provisions to 

satisfy the demands raised by communities from time to time and meet the 

demands of a centralized Union, which are comparatively less centripetal in 

 

41
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42
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HANDBOOK OF THE INDIAN CONSTITUTION 737 (Oxford University Press 2016). 
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nature.43 It has also been argued that the presence of asymmetry within the 

Indian social system, symbolized by the presence of certain special rights for 

unequally on a societal plane, the presence of de jure asymmetric practices 

within the federal system did not attract any conceptual objections, and were, 

rather, seen as elements which could assist in combating the pressures of 

democratic development, thus making the federal structure more responsive.44 

The asymmetrical mechanisms within the Constitution have been upheld on 

the ground that they are constituents of a singular legal order, which permits 

differential treatment for certain regions and groups.45 

It has been argued that Indian federalism is a host to three forms of asymmetry 

– firstly, Parliamentary representation through the Council of States (Rajya 

Sabha) is asymmetric, for seats are allocated depending on the size of the 

population of the states46 instead of being formally equal as is the scenario in 

the United States of America; secondly, the presence of asymmetric rights vis-

à-vis administration of certain areas, most notably the aforementioned 

provisions within Part XXI of the Constitution as well as the Fifth and Sixth 

Schedules; and thirdly, the asymmetry between the states and the Union 

 

43
 Mahendra P. Singh & Douglas Verney, Challenges to India's Centralized Parliamentary 

Federalism, 33 PUBLIUS 01, 04 (2003). 
44
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Asymmetrical Innovations, in MULTIPLE IDENTITIES IN A SINGLE STATE: INDIAN FEDERALISM 

IN A COMPARATIVE PERSPECTIVE 72 (Konark Publishers, 1995). 
45

 Pu Myllai Hlychho v. State of Mizoram, (2005) 2 SCC 92; see also Tillin, Supra note 42, 

at 738.  
46
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Territories.47 The present study shall restrict its scope to analyzing only the 

second form of asymmetry. 

V. The Bodoland Movement: Sub-National Narratives, Rise of 

Insurgency and Demands of Greater Autonomy  

Before delving into the history of the Bodoland conflict, it is pertinent to 

provide a brief picture of the political stagnancy enveloping the Northeastern 

region of India as a whole and how decades, if not centuries of neglect and 

exploitation, have shaped narratives of fear and uncertainty in the hearts of its 

inhabitants. This era can be traced back to the introduction of colonialism into 

the region, for it marked the beginning of a period wherein the region and its 

people would be stripped of a protected canopy that safeguarded their 

independent existence and autonomy for centuries and forced to assimilate 

with a larger political entity – firstly British India and then independent India.  

The advent of colonialism in the Northeastern region of India began with the 

victory of the British East India Company in the Anglo-Burmese war of 1826 

and the subsequent signing of the Treaty of Yandabo in 1826.48 In the interest 

of political administration, almost the entire area of modern-day Northeast 

India was homogenized into a single region within the erstwhile state of 

undivided Assam. Although the colonial government did take certain steps to 

protect the antecedent societal culture of the region through mechanisms such 

 

47
 Kumar, Supra note 31, at 37.  

48
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HUMANITIES AND SOCIAL SCIENCE INVENTION 67, 70 (2015). 
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as the imposition of the Inner Line Permit Regulations in 1873 and the 

demarcation of certain areas as Partially Excluded and Excluded in 1919,49 by 

and large, the people of the Northeastern states were kept beyond the ambit of 

the politico-constitutional processes which started becoming an integral part 

of British India during the latter stages of the 19th century, most notable of 

these being the exclusion of the people from electoral processes and the lack 

of representatives to imperial governments.50 

From the stroke of midnight of August 1947, when India attained 

independence from two centuries of colonial rule, and in the words of the first 

Prime Minister of India - Pandit Jawaharlal Nehru, “India awakes to life and 

freedom,”51 the peoples and communities of the Northeastern region of India 

in its eastern periphery, reimagined their status and significance, amidst fears 

of being caught in the whirlwind of assimilation and integration.52  This is 

because the political constitution of the Northeast has its roots embedded in 

geographical convenience rather than shared bonds of culture or history, for 

among the numerous tribal identities and peoples who call this region their 

home, there does not exist a single homogenous identifier, and this 

amalgamation of territory into a political unit is representative and reminiscent 

 

49
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Context, Content, and Challenges, INDIAN JOURNAL OF PUBLIC ADMINISTRATION 01, 07 

(2020). 
50
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RESEARCHES 92, 96 (2010). 
51
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52
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of colonial geographical usage seen elsewhere as well (Middle-East for 

example).53 Furthermore, fears of assimilation and homogenization into the 

fold desired by the majoritarian elements of the nation led to an erosion of the 

unique identity and culture of the tribes of the region, which is distinct and 

different from the practices followed elsewhere within the Indian sub-

continent became the other source of trepidation for people of the Northeastern 

region. Statements by persons in power, such as the opinion by the Hon’ble 

Supreme Court that the “Unity of India must be modelled on the common 

culture and heritage of the nation with the Sanskrit language as its 

foundation”,54 exacerbated the already persisting fears of forceful 

amalgamation into the larger Indian fold. 

VI. Bodo-Subnationalism and Resultant Insurgency – A 

Historical Outline 

The Bodo community is the largest of the Plains-Tribe communities in the 

state of Assam. Linguist Suniti Kumar Chaterji has regarded this community 

as the most influential of the Indo-Mongoloid tribes of the Eastern region of 

India, forming one of the main bases from which the modern-day tribal 

population of the region has diverged.55 The community is an integral part of 

the historical milieu of the state and has also been argued to be among the 

foremost progenitors of civilization in the Brahmaputra valley region of 

 

53
 SUBIR BHAUMIK, TROUBLED PERIPHERY CRISIS OF INDIA’S NORTHEAST 01 (Sage 

Publications 2009). 
54

 Santosh v. Secretary, Ministry of HRD, AIR 1995 SC 293.  
55
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Assam.56 The term ‘Bodo’ has two connotations, one broad and one narrow – 

the broad meaning encompasses a number of modern-day tribes, such as the 

Rabhas, Mishings, Lalungs, Deoris, etc., whose language has been traced back 

to the linguistic group known as Bodo, and therefore, are considered to be 

derivatives of the Bodo community of antiquity, thereby meaning that all the 

non-Aryan languages within the Brahmaputra Valley region, the Garo Hills 

and the region of North Cachar can be traced back to Bodo.57 The narrow 

meaning refers to all modern-day persons who speak the Bodo language. The 

broad meaning also encompasses modern-day caste divisions of Koch and 

Sarania, who are considered to be Sanskritized Bodos who accepted 

Vasihnavite Hinduism and completely assimilated into Assamese Caste-Hindu 

social strata.58 

The birth of Bodo sentiments on autonomy can be traced back to the pre-

independence colonial period, when, on the basis of the efforts of Kalicharan 

Brahma, an identity for the Bodos within the political sphere emerged, and the 

Assam Kachari Youth Convention submitted a memorandum to the Simon 

Commission in 1930 seeking separate provisions for the Bodos within the 

legislative framework59 although this demand was not accepted. This, 

nonetheless, exhibited the development of political consciousness among the 

 

56
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57
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59
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members of the community and became more concrete in its reflection after 

India’s independence.60  

Within post-colonial India, unlike the sentiments of sub-nationalism among 

other communities, which notably led to the bifurcation of the state of 

undivided Assam to form a number of separate states, the Bodo demands did 

not become a part of the community’s political consciousness until the late 

1960s, with one argument being that perhaps the success of other campaigns 

emboldened the community to seek a separate homeland.61 Remarkably, 

during this period, the demands of the Bodo community, unlike others treading 

the path of sub-nationalism, were peaceful agitation and dialogue rather than 

insurgency and militant action, which characterized the movement during the 

1990s and 2000s.  

The declaration by the then Prime Minister of India, Indira Gandhi, on the 13th 

of January 1967 that the state of Assam shall be reorganized according to the 

tenets of federalism62 inadvertently led to the formation of the Plains Tribal 

Council of Assam (PTCA), which emerged as a political force within the state. 

However, the movement, due to a lack of concrete initiative from the leaders 

of the PTCA, fizzled out, and although the leaders were able to take an active 

part in shaping the state’s politics, their disregard for the issues which 

propelled them into the limelight in the first place made their party 

 

60
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INTERNATIONAL JOURNAL OF CURRENT RESEARCH 71469, 71471 (2018). 
61
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62
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redundant.63 After the Assam Movement of 1979-85, the PTCA was replaced 

as the central driving force by the comparatively more radical Assam Bodo 

Students Union (ABSU) in the year 1987,64 with the ABSU submitting a 92-

point memorandum, of which 89 were suspended subsequently with the aim 

of focusing on the three most important political demands – the formation of 

a separate autonomous unit within the confines of a state or union territory for 

the Plains Tribes residing on the north bank of the river Brahmaputra; the 

composition of two district councils within the areas inhabited by the tribal 

populace in the South Bank of the Brahmaputra; and, the inclusion of Bodo-

Kacharis residing in Karbi-Anglong district into the list of Scheduled Tribe 

(Hills).65 The sub-nationalist sentiments of the Bodo people, in this regard, can 

be equated with the definition of the term propounded by M. Crawford Young, 

wherein he defines it as a pattern of politicization and mobilization which 

meets some of the criteria of nationalism, however, is not completely 

committed to the idea of a separate Statehood,66 with Statehood within this 

meaning referring to secession. Furthermore, the Bodo community also fulfils 

the requisites of what Kymlicka regards as ‘societal culture’ - a territorially 

concentrated culture centred on a shared language involving common social 

 

63
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institutions rather than common religious beliefs, family customs, or personal 

lifestyles.67 

One author has argued that Assamese chauvinism during this phase of history 

after the Assam Agitation, such as the imposition of Assamese script in Bodo 

medium schools, led to the development of a sense of inferiority among the 

Bodo tribal community due to their inherent simplicity and also contributed to 

making them feel deprived and marginalized as a community, leading to the 

community taking a stand for itself.68 The Assam Accord, which marked the 

culmination of the agitation, was also largely concerned with safeguarding the 

interests of the Assamese community, which, coupled with the prior linguistic 

division of states wherein Assamese was given primacy over Bodo, led to an 

internal belief among the Bodo community about the agitation and its 

aftermath being primarily centred on safeguarding the interests of the caste-

Hindu communities within the larger Assamese fold, thus endangering the 

sanctity of other tribal communities such as the Bodos.69 

Another reason cited has been the close association of ethnic land with the 

demographic changes propelled by illegal immigration. The unabated influx 

of illegal immigrants from the neighbouring nation of Bangladesh threatened 

both the demographic balance of the region as well as the closely tied 

 

67
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relationship that a majority of the region’s communities had with the land. 

This was an issue that threatened every ethnic community of Assam, including 

the Bodos, and therefore, the dangers posed by demographic change became 

a propellant for the issue of Bodo sub-nationalism.70  

A third reason, which has been put forth, is that the Plains Tribes of Assam, 

including the Bodos, unlike their counterparts – the Hills Tribes, were 

historically excluded from the ambit of the Fifth and Sixth Schedules, and thus 

deprived of all forms of protection as far as their cultural identity was 

concerned. This also hinted that, unlike the Hills Tribes, the Plains Tribes of 

Assam were considered as subsumed into the larger Assamese fold, thereby 

leading to fears of dilution of their identity.71 This distinction between the two 

categories of tribal populations is another cause that has led to the fermentation 

of sub-nationalist sentiments of autonomy among Plains Tribes, most notably, 

the Bodos.72  

The roots of insurgency for any region can be traced to its geography, history, 

socio-political, and socio-economic factors,73 and the underlying backdrop of 

Assam in the late 1980s became the climax point for the birth of Bodo 

insurgency. Factions of Bodos took up arms, with the most notable among 
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these being the Bodo Security Force (BSF), and represented the most radical 

element of Bodo-sub-nationalist sentiments – the demand for secession from 

India and the formation of a sovereign nation-state. Although leaders of the 

ABSU were involved in strategic political discourse, supported by mass 

agitations and protests which were largely peaceful, the insurgent factions 

took recourse to more violent means, with a series of bandhs, murders, and 

bomb-explosions shaking the state to its very core in the late 1980s and early 

90s.74  

The era of violent insurgency contributed to the government of Assam 

implementing the Armed Forces (Special Powers) Act, 1958 (AFSPA, 1958) 

to declare Kokrajhar district, which was the epicentre of Bodo ethnic politics, 

as a ‘disturbed area,’75 a term which the Hon’ble Supreme Court itself has 

curiously stated as being beyond the scope of any definition since the meaning 

of the term must be adjudged on the basis of the location, situation and 

circumstances of the region wherein it is imposed,76 and declaration granting 

impunity to the armed forces to arrest, detain and even shoot personnel on 

suspicion of being involved in activities against the State.77 The repercussions 

stemming from this declaration shall be looked at in a subsequent chapter. 
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However, it may be declared herein that this could not become a viable 

solution to the violence gripping the region.  

Against this backdrop, tripartite talks between the Government of Assam, the 

Government of India, and the factions (both violent and non-violent) seeking 

autonomy for the Bodos began and concluded with the signing of the Bodo 

Accord in 1993, which led to the formation of the Bodoland Autonomous 

Council (BAC),78 a regional authority, which granted considerable autonomy 

to the Bodos, although it undoubtedly fell short of the demands for a separate 

state which was the initial demand since the beginning of the movement. 

Nonetheless, it was realized fairly quickly by the leaders of the BAC that in 

the absence of constitutional protection within the tenets of the Sixth Schedule, 

the autonomy conferred was merely theoretical, for the BAC was overly 

dependent on the exercise of its supposedly ‘autonomous’ functions on the 

Assam Government, which in turn, wasn’t overly excited to grant autonomy 

to the Council.79 

This failure to reconcile the sub-nationalist aspirations of the Bodos by the 

(1993) Accord caused another significant shift in the movement’s leadership 

and also led to further radicalization of the movement with the emergence of 

two insurgent groups – the Bodo Liberation Tigers (BLT) and the National 

Democratic Front of Bodoland (NDFB).80 While the former desired the 
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establishment of a separate state within India, a continuation of the initial sub-

national aspirations, the latter group, on the other hand, being a rechristened 

derivative of the BSF, desired a sovereign nation-state for the Bodos beyond 

the confines of the Indian nation. This ideological difference also contributed 

to fratricidal killings among the factions, as well as mass extortions to sustain 

the armed movement against the State, with the BLT collecting ‘taxes’ on a 

monthly basis while the NDFB collected the same on a yearly basis.81  

Mass ethnic cleansing of non-Bodo people, as well as incidents of terrorism, 

became commonplace, and these developments, coupled with a ceasefire 

announced by the BLT in 1999 to begin peace talks, ultimately led to the 

signing of another accord – the Bodoland Accord of 2003, a decade after the 

first one.82 This accord afforded constitutional protection to the region, and 

the area known as Bodoland Territorial Autonomous District (BTAD) was 

constituted, within the modified provisions of the Sixth Schedule, comprising 

of the areas of four new contiguous districts – Kokrajhar, Udalguri, Baksa, and 

Chirang.83  

VII. Sixth Schedule and Bodoland: Introducing Greater Local 

Autonomy Through Asymmetric Federalism  

The idea of the Sixth Schedule was to asymmetrically accommodate the 

nuanced demands and requirements of the tribal communities in Northeast 
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India, and the Schedule encompassed within Articles 244 (2) and 275 (1) of 

the Indian Constitution traces its lineage to the recommendations made by the 

North-East Frontier Tribal and Excluded Areas Sub-Committee of the 

Constituent Assembly, referred to popularly as the Bordoloi Committee, for 

being under the chairmanship of Gopinath Bordoloi, former Chief Minister of 

Assam.84 The reasoning behind the constitution of the Sixth Schedule was to 

allow the tribes within the Northeastern region of India to safeguard their 

practices and enjoy a degree of autonomy in the management of their own 

affairs.85 Notably, however, the Sixth Schedule was envisaged as an 

instrument for accommodating the hill tribes of undivided Assam (tribes 

which have now secured statehood in the form of Meghalaya, Mizoram, and 

Nagaland), and therefore, the plains tribes were kept beyond the ambit of this 

mechanism.86 

The Sixth Schedule (and also the Fifth Schedule) has been regarded as an 

integral Constitutional mechanism, couched in direction and philosophy, with 

an aim to protect the tribal populace from exploitation, to ensure their 

economic empowerment and bestowal of liberty, equality, dignity, and 
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fraternity, within the Indian nation87 by incorporating existing institutions of 

tribal autonomy into the Constitutional framework through the formation of 

Autonomous District Councils (ADC).88 These ADCs have been bestowed 

with legislative and executive powers exercisable within their territorial limits. 

The Sixth Schedule has also received judicial affirmation, for the Hon’ble 

Apex Court, while commenting on the significance of the Sixth Schedule, has 

held that it was not an example of legal pluralism, but rather, a self-contained 

code within the Constitution for governance within the tribal areas of the 

Northeastern region of India. 89 

The inclusion of the BTAD within the Sixth Schedule through the 

Constitutional amendment marked a significant shift in the sub-national 

narrative of the Bodos since it finally allowed the community a degree of 

autonomy and constitutional protection, which was craved by the community 

since the colonial era. The Bodoland Territorial Council (BTC), which is the 

ruling body of this region, is different from other similar Councils in certain 

points. Firstly, unlike the other ADCs, which consists of thirty members, the 

BTC has been empowered to have forty-six members, of which forty shall be 

elected on the basis of adult suffrage, with thirty seats being reserved for the 

Scheduled Tribes, five for non-tribal communities, and five open for all 

communities, and the six remaining seats shall be nominated by the governor 

from among the communities which are un-represented within the BTC. 
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Among the members of the BTC, at least two of them should be female.90 The 

unique framework of the BTC, as well as the geographical and historical 

backdrop which was significant in its formation, makes it the only ADC to 

have seats reserved for non-tribal people.91 In the same vein, Para 10 of the 

Sixth Schedule, which empowers ADCs to regulate aspects of money lending 

and trading by non-tribals within the territorial limits of the ADC, shall also 

not be applicable to the BTC.  

The BTC has also been empowered to safeguard and promote the Bodo 

language,92 thereby protecting the linguistic identity of the community, thus 

accommodating an issue that has been at the forefront of Bodo sub-nationalist 

demands since its rejuvenation in the late 1980s. 

Furthermore, the BTC has been entrusted with legislative and executive 

powers on forty topics within its territorial limits by the state government.93 It 

has also been endowed with complete control over the staff working in the 

delegated areas. 

Moreover, pertaining to financial matters, it has been empowered to collect 

taxes within its territorial limits.94 Furthermore, the Union Government had, 
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within the 2003 Accord’s framework, provided for assistance of rupees 100 

crores per annum for the first five years since the Accord’s signing, with the 

state government of Assam also contributing a special grant-in-aid determined 

on the basis of population ratio for a period of five years.95 This was done to 

mitigate allegations similar to the ones levied in the aftermath of the failure of 

the BAC after the Accord of 1993, wherein it was alleged that the primary 

reason for the BAC’s failure was the lack of funds released by the Government 

of Assam, coupled with rampant corruption within the ruling elite.96  

Notwithstanding the increased autonomy granted by the Sixth Schedule, there 

are certain shortcomings. Firstly, the entire sub-nationalist movement for the 

Bodos, like perhaps any other community highlighting similar sentiments, 

stems from the politics of identity. Against this backdrop, the looming threat 

of illegal immigration from the neighbouring nation of Bangladesh and the 

resultant demographic change from such immigration has been a major point 

of contention not just for the Bodos but for every indigenous community 

within Assam. As argued in Part IV, the phenomenon of unabated illegal 

immigration has also been presumed to have played a role in the revitalization 

of sub-national sentiments following the Assam Agitation. The Sixth 

Schedule’s provisions have been unable to completely address this scenario, 

as evidenced by repeated skirmishes, primarily between Bodos and Muslim 

immigrants,97 although not entirely limited to these two communities since, as 

 

95
 Nath, Supra note 80, at 542. 

96
 Id., at 542.  

97
 Phukan, Supra note 69, at 95.  
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aforementioned, the Adivasi community of the region too has had to face 

violence within the BTAD, and the embroiled and entangled issues of identity, 

nationality, and citizenship must be addressed through affirmative action by 

both the Union government and the Government of Assam.  

The 2003 Bodoland Accord provided for the accommodation of the region 

within the Sixth Schedule’s ambit, and this development contributed to a 

cessation of armed violence in a manner that can be compared to the aftermath 

of the 1993 Accord. Nevertheless, in a sort of deja vu moment, new factions 

took up arms against the State, again in a manner similar to the aftermath of 

the 1993 Accord, and began raising sub-nationalist demands. Therefore, 

although some insurgent factions laid down arms and ceased to follow the path 

of violence, other factions rose from the ashes of these insurgent groups and 

continued to echo the decade-old sub-nationalist demands. This is perhaps the 

greatest failure of the 2003 Accord as well as the resultant Sixth Schedule 

accommodation.98 

The 2020 tripartite accord is similar in its scope and application to the 2003 

accord. This is because the existing structure of asymmetric accommodation 

within the Sixth Schedule’s aegis has been continued, albeit with certain 

modifications. The most important of these is an increase in the number of 

constituencies from 40 to the maximum limit of 60. The powers of the BTC 

have also been increased, with local self-governance being given primacy, and 

the agents of the state government and even the central government must 

 

98
 Vardhan & Goswami, Supra note 90, at 203.  
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function directly under the BTC’s command. Apart from this, the social 

implications of the accord include the construction of new educational 

institutions, sports training facilities, and hospitals and the formulation of a 

special industrial policy for the region. The Bodo community residing within 

the two hill districts of Assam - Karbi Anglong and Dima Hasao will also be 

included within the ambit of Scheduled Tribe (Hills).99  

The 2020 accord seemed like an end to the decades-long violence which has 

ravaged the region. However, the formation of a new student body in the 

region - The Bodo National Students Union (BoNSU) and its demands for 

separate statehood may paint a different picture. The only silver lining for the 

present is that the current political premier of the Bodoland Autonomous 

Council - Pramod Boro, has echoed that the 2020 accord marked the end of 

the popular demand for separate statehood.100    

However, it also raises the question of impunity – will justice ever be delivered 

to the victims of massive violence which have been perpetrated in the region 

between the Second and Third Bodoland Accords (2003 and 2020, 

respectively), with incidents like the October 2008 serial bomb blast across 

different districts of Assam which killed 88 people and injured more than 500; 

a 2012 clash between immigrant Muslims in the region and Bodos which led 

to the death of more than 100 people with a further 4,00,000 being rendered 

homeless; and the 2014 violence wherein 81 people, mostly Adivasis were 

 

99
 Bodoland Territorial Region Accord, 2020 (hereinafter BTR Accord, 2020).  

100
 New Student Body Revives Bodoland Statehood Demand, THE HINDU (April 20, 2022) 

https://www.thehindu.com/news/national/other-states/new-student-body-revives-bodoland-

statehood-demand/article65302133.ece.  

https://www.thehindu.com/news/national/other-states/new-student-body-revives-bodoland-statehood-demand/article65302133.ece
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brutally murdered by the NDFB (Songbijit) faction,101 raising questions. 

Although some of the perpetrators of the first incident have been punished,102 

the victims of the other incidents may perhaps never get justice on account of 

the efforts of rehabilitation that the Assam government has taken103 regarding 

surrendered militants from the insurgent factions. The proposed process of 

rehabilitation and reintegration of cadres from the factions of the NDFB, 

which have accepted peace following the accord’s signing must also be briefly 

described here. The 2020 accord, in a manner similar to the earlier 2003 

accord, also contains clauses of interest for militants who surrender or have 

abjured from violence following the tripartite treaty. This includes the 

payment of ex-gratia lump-sum payments to the cadres to facilitate financial 

reintegration into society, the funding of economic activities, and vocational 

training through government schemes. Finally, non-heinous criminal cases 

against the cadres will also be withdrawn by the state government, and even 

the heinous cases will be reviewed on a case-by-case basis according to the 

existing state policy on the matter.104 Pursuant to the rehabilitation of cadres, 

the state government of Assam allotted an amount of 160 crore rupees during 

 

101
 Surashree Pathak, The Testing Ground of Sixth Schedule, Bleeding Bodoland Territorial 

Council, Assam, III INTERNATIONAL JOURNAL OF HUMANITIES AND SOCIAL SCIENCES 355, 

362 (2017). 
102

 Rahul Karmakar, 2008 Assam Serial Blasts Case: NDFB Chief Ranjan Daimary, Nine 

Others Awarded Life Imprisonment, THE HINDU (Jan. 30, 2019) 

https://www.thehindu.com/news/national/2008-assam-serial-blasts-case-ndfb-chief-ranjan-

daimary-nine-others-sentenced-to-rigorous-imprisonment-for-life/article26126878.ece. 
103

 Bikash Singh, Assam: Rehabilitation Package for 1,105 Former NDFB Members, THE 

ECONOMIC TIMES (Dec 06, 2021)   https://economictimes.indiatimes.com/news/india/assam-

rehabilitation-package-for-1105-former-ndfb 

members/articleshow/88115394.cms?from=mdr. 
104

 BTR Accord, 2020, Supra note 99.  
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the budget session.105 Although the efforts for the rehabilitation of cadres who 

have since disowned violence and asserted their intentions to reintegrate into 

society is an appreciable effort, it still does not address the concerns for justice 

raised by the common laymen who have suffered due to the actions of these 

members.  

Finally, although not directly connected to the functioning of the BTC within 

the Sixth Schedule’s framework, the application of draconian measures by the 

State while combating sub-national demands can further alienate the already 

estranged population, thereby making asymmetric accommodation 

exponentially more difficult. Measures such as the imposition of the AFSPA, 

1958, along with the draconian Terrorist and Disruptive Activities 

(Prevention) Act, 1987 (TADA, 1987), which was in force at that time, and 

which also contributed to mass human rights violations, since allegations have 

been leveled against both the Government of India as well as the Government 

of Assam that these security legislations were utilized largely to victimize and 

torture civilians as a deterrent against the insurgent factions,106 must also be 

tackled. These legislations contain clauses that grant immunity from 

prosecution to persons who act within their confines.107 Such provisions, 

 

105
 Prabin Kalita, Assam's 160 cr package for rehab of NDFB cadres, The Times of India 

(June 8, 2021), https://timesofindia.indiatimes.com/city/guwahati/assams-160cr-package-for-

rehab-of-ndfb-cadres/articleshow/83334339.cms 
106

 SAIKIA, Supra note 63; see also, Dr. Sujata Mukhopadhyay, Militancy and Combat: The 

AFSPA and Media Coverage, 6 (1&2) GLOBAL MEDIA JOURNAL - INDIA EDITION 01, 05 

(2015).  
107

 Armed Forces Special Powers Act, 1958, § 6, No. 28, Acts of Parliament, 1958 (India); 

see also Terrorist And Disruptive Activities (Prevention) Act, 1987, § 26, No. 28, Acts of 

Parliament, 1987 (India).  
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which provide blanket immunity irrespective of the nature of violations and 

allow security forces to completely disregard the basic notions of 

Constitutional liberties and human rights, contribute to the legitimacy of 

insurgent narratives that see the State as a villain for its step-motherly 

treatment and exacerbates sub-national sentiments of secession. In this 

backdrop, it is pertinent to draw a line of necessity and proportionality as far 

as the use of force is concerned and also to punish security forces for excesses 

committed against civilians, for it solidifies trust in the Constitutional 

framework and reinforces a belief in the State’s willingness to accommodate 

the interests generated by sub-national demands.  

VIII. The Implications of Asymmetric Federal Accommodation  

Modern nation-states are closely integrated units, and unlike some extreme 

examples, most notably Article 72 of the 1977 Constitution of the Soviet 

Republic108 wherein the right to secede is legally recognized, there do not exist 

any rights of secession. This means that despite the burgeoning right of self-

determination within the realm of international law, especially under the 

United Nations regime,109 the same has not found any takers within the 

national legal domains of most modern nation-states, including India. The 

repercussions of this arrangement are that sub-nationalist sentiments of self-

determination rooted in a desire for autonomy become contested desires 

between the State and the community seeking such respite, leading to 

 

108
 CONSTITUTION AND FUNDAMENTAL LAW OF THE UNION OF SOVIET SOCIALIST REPUBLICS, 

1977, art. 72.  
109

 Charter of the United Nations, June 26, 1945, 1 U.N.T.S. 16, at art. 1(2). 
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conflicts. Within a nation as diverse and heterogeneous as India, this becomes 

an even greater challenge since regionalist sentiments and resultant separatist 

tendencies always pose a grave threat to the nation’s unity and integrity.110   

Within this context, asymmetric mechanisms, which allow sub-national 

narratives of certain groups and communities desirous of special and 

extraordinary protections on account of historical differences to blossom and 

prosper within the larger Constitutional framework without hampering the 

overall unity and integrity of the nation, become an important instrument for 

accommodating sub-national sentiments. The accommodation through de-

facto and de jure asymmetry, by recognizing the duality between sub-

nationalism and national identity, and turning the aspirations contained within 

the sub-national narrative into a political reality, with such accommodations 

also being in consonance with the greater national identity, is undoubtedly the 

most complicated puzzle within a federal structure facing such a crisis. In a 

country as big and multifarious as India, a delicate balance must be struck 

between accommodating the asymmetric demands of constituent units and 

maintaining the coherent integrity of the nation itself.111 James Byrce has 

famously stated that federalism is essentially a compromise between the 

centripetal and centrifugal forces in equilibrium so as to ensure that the planet 

states do not fly off or that the sun of the Central government does not consume 

 

110
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111
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them into its fire.112 It is the maintenance of this balanced equilibrium that 

must be successfully tackled with asymmetric arrangements.  

Furthermore, unlike the initial theoretical argument that asymmetry breeds 

secessionist tendencies,113 a belief which was also harbored and echoed during 

the Constituent Assembly debates concerning the Sixth Schedule being a 

pathway to chaos, anarchy, and disorder,114 the perspective has changed now, 

and it is believed that the denial of asymmetric measures accommodating sub-

national narratives may be the fuel towards secessionist upheavals.115 B.G. 

Verghese, commenting on the asymmetric institutional arrangements within 

the Sixth Schedule, has argued that they have been integral in consolidating 

'Constitutional Patriotism' among what he regards as the 'least 

administratively/culturally integrated parts of the Indian State.'116 Other 

scholars, however, continue to contend that asymmetry, or any other federal 

division for that matter, cannot be the singular solution for all sub-national 

demands, and instead, while ascertaining the feasibility of the federal 

institutional setup in combating certain demands, the focus should be on the 

degree of peace which has been preserved by the specialized federal setup, and 
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how effectively it addresses the socio-political demands raised within the sub-

national narrative.117   

Yet, it has been argued that in the absence of a sense of political belonging 

within the federal unit, decentralization or the recognition of special privileges 

through asymmetric accommodation may not point toward any significant 

gains in social development.118 Another criticism that has been levied against 

the Sixth Schedule provisions is that it fosters and rekindles the paternalistic 

attitude which was harbored by the colonialist forces during the British era, 

wherein they were closed off within protected enclaves.119 The Sixth 

Schedule’s manner of addressing the sub-nationalist demands of the tribal 

communities of Northeast India is also similar to the colonial sentiment since 

the Sixth Schedule also protects the areas demarcated within it with the goal 

of enabling these communities to safeguard their unique cultural traits. This 

scenario gives rise to a paradoxical scenario wherein the Sixth Schedule 

bestows the communities of the Northeast greater autonomy but lesser 

protection when compared to the Fifth Schedule120. 

IX. Conclusion 
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The Indian nation is a prime example of multifarious variegation, with every 

region boasting unparalleled diversity. The historical backdrop of colonialism 

which has undoubtedly been the greatest catalyst in the formation of the 

present iteration of the Indian State, coupled with the unforeseen 

circumstances of Partition, which bifurcated the nation into two parts, led to 

the Constituent Assembly being farsighted enough to develop a distinct form 

of federalism which is suitable for addressing the unique challenges of post-

colonial India, and which, albeit different from the traditional and orthodox 

theoretical framework of a federal nation, nevertheless contains the basic 

tenets to render the nation a federal character. Interestingly though, even 

within the confines of this unique form of federalism, the founding fathers of 

the Indian Constitution embedded seeds of asymmetric federalism as a means 

to accommodate communities, groups, and regions which required special 

protections into the Indian union. After independence, the bestowal of special 

constitutional powers through amendment and the recognition of asymmetric 

federalism as a means for accommodating sub-nationalist demands brewing 

among the different tribes and communities of the Northeastern region became 

a common practice.  

The Bodoland movement was another such movement centered on sub-

nationalist demands for greater autonomy, which ultimately turned into a 

violent secessionist movement led by militant forces. After three tripartite 

accords in 1993, 2003, and 2020, and asymmetric accommodation within the 

constitutional Sixth Schedule, the violence brewing in the region has 

dissipated, and normalcy and peace have been restored after almost three 

decades of struggle. Asymmetric federalism has proved to be an important 
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marker for restoring peace and also for addressing the demands raised by the 

Bodo sub-nationalists while ensuring that such accommodation is within the 

confines allowed within the Indian Constitution. The accommodation of 

Bodoland into the Sixth Schedule has undoubtedly been successful in 

addressing the crux of Bodo sub-nationalist sentiments to a great extent, 

thereby highlighting that asymmetric arrangements can be utilized effectively 

for satiating sub-nationalism.  

Nonetheless, certain issues continue to plague the people and remain 

unaddressed even after more than four decades of agitation – firstly, the 

lethargy in addressing the issue of illegal cross-border immigration and the 

challenge of demographic change, which has been a central contention to the 

issue of identity for the numerically minority Bodo people; secondly, the 

perseverance and continuation of armed insurgency by certain radical factions 

despite active attempts by the Government of the state as well as the Union to 

reconcile the larger issues of the movement and provide feasible solutions; and 

finally, the lack of justice for the victims of human rights violations on all 

sides – armed forces, insurgents and civilians, for a majority of the accountable 

persons have been granted impunity and immunity and incidents of abuse and 

death shoved under the carpet. These shortcomings highlight that even though 

asymmetric accommodation may be a sensible and expedient means of 

addressing sub-nationalist demands, in the absence of significant structural 

and framework changes to address all possible perspectives, lacunae will 

remain and perhaps risk becoming the root of contentious movements in the 

future.   
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Finally, since modern Constitutions do not permit secession as a human right 

to ensure the integration of the nation in its geographical and political form, 

asymmetric federal principles can become an important means of addressing 

the specter of self-determination fueled by sub-nationalist sentiments. The 

initial belief that asymmetric measures can lead to chaos and anarchy has been 

proven wrong and has been replaced by the understanding that it is the denial 

of asymmetric accommodation that can lead to secessionist tendencies within 

peoples. It also marks a shift in perspective, for it allows the recognition of 

equitable principles at the federal level rather than imposing absolute equality 

without taking into account the distinctions in the constituent federal units. 

Since it is accommodative of distinctions and differences, it also allows for 

greater recognition of unique challenges being faced by federal units, thereby 

allowing more efficient means of tackling these issues through unique 

solutions designed and incorporated within the tenets of asymmetric 

federalism. Nevertheless, like any other principle, this cannot be regarded as 

a single solution to all problems, and ascertaining the feasibility of this unique 

setup in addressing the problems at hand needs to be carefully considered 

before applying it for hasty application of asymmetry risks destabilizing the 

integration of the nation as a whole. Any application of asymmetric federalism 

must ensure that the duality of sub-nationalism and national integrity are 

balanced and that the sub-nationalist sentiments being accommodated are in 

consonance with the greater national identity, a process which is perhaps the 

hardest part of the puzzle in any nation facing such a crisis between the 

aforementioned dualities. Therefore, a delicate balance is sacrosanct, and a 

balanced equilibrium between the asymmetric accommodations vis-à-vis 
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national integrity is of utmost importance to ensure the coherent existence of 

the nation. 
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The Orphan Works Problem – A comparative analysis of 

three regimes in India, the European Union, and the United 

States of America 

Nikita Mary Abraham* 

Abstract  

This article looks into the orphan works problem in three jurisdictions: India, 

the European Union, and the United States. It begins by providing the historic 

legal background of copyright law regarding the formation of orphan works 

and then briefly discusses the legal treatment in each of the three jurisdictions. 

The paper covers the subject of uses of orphan works in the context of the 

permitted users, the permitted uses of the works, and the conditions needed to 

be satisfied, if any, for the use of orphan works. The author concludes that a 

single approach is not sufficient to solve the orphan works problem. Each 

solution depends on the use and user in question. 

I. Introduction  

Why do authors write? 

George Orwell thought it was ‘sheer egoism. Desire to seem clever, to be 

talked about, to be remembered after death’.1 Mary Karr, the author of The 

Liar’s Club, had a more whimsical, albeit practical answer: ‘to dream; to 

connect with other human beings; to record; to clarify; to visit the dead. I have 

 

* B.A., LL.B. (Hons.), The National University of Advanced Legal Studies, Kochi; LL.M, 

Max Planck Institute, Munich. Email: nikitamaabraham95@gmail.com.   
1 George Orwell, Why I Write, https://orwell.ru/library/essays/wiw/english/e_wiw (last visited 

July 5, 2021). 
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a kind of primitive need to leave a mark on the world. Also, I have a need for 

money.’2   

The underlying idea is that authors and creators hold a kind of property in their 

work, and the tool of copyright was developed as a result of transactions 

between authors and publishers. 3 Copyright is the bedrock of the creative 

industry, as it provides the economic foundation which stimulates and 

encourages authors to write and other interested parties to invest, create and 

produce. It is also the tool used to ‘strike a balance’ between securing the 

interests of the author of a work against the users of said work, which is the 

public at large.4 

Copyright faces a particular problem when the owners and authors of works 

that are still under copyright cannot be identified or located. Such works, 

which have come to be known as orphan works, raise problems related to ‘use’ 

or exploitation that goes beyond the scope of the existing copyright exceptions 

because any such form of exploitation would require prior consent from all the 

copyright and neighboring rights holders.5 If the owners and authors are 

unknown or untraceable, obtaining consent is quite a daunting, if not 

impossible, task.  

 

2 Why Great Writers Write, FS BLOG  (July 29, 2021, 4:10PM), https://fs.blog/2016/11/what-

makes-writers-write/. 
3 Rebecca Schoff Curtin, The Transactional Origins of Authors’ Copyright, 40(2) COLUM. J.L. 

& ARTS 175 (2016).  
4
Maurizio Borghi, Copyright and Truth, 12(1) THEORETICAL INQ. L. 1 (2011)  

5
Robin Kerremans, A Critical View on the European Draft Directive for Orphan Works, 2(1) 

QUEEN MARY J. INTELLECT. PROP 38, 38 (2012). 
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Any future user who wishes to exploit the work may very well be stuck 

between the devil and the deep blue sea since exploiting these protected works 

without consent is an infringement, but consent is virtually impossible to 

obtain. This brings up the eternal economic dilemma that intellectual property 

poses: ‘should we favor right holders through exclusive monopolies or give 

priority to the spreading of culture and knowledge?’6 

In today’s age of file-sharing, works like photographs can become ‘viral,’ 

consequently spreading so far as to be removed from the author.7 New 

technologies breathe new value into old content. The bringing back of old 

works for public consumption has, thus, become common practice. There is a 

lack of consensus on the size of the orphan works problem - How many exist, 

and how big or severe is the problem in economic or social terms? 8 

Existing legal treaties have tried to solve the problem of works of unknown 

authorship and/or ownership (also known as orphan works), starting with the 

Berne Convention9. The Berne Convention, right from its inception, did not 

have a definition for the term “author.” It was presumed that an author would 

be the person entitled to bring about an action to assert their copyright in work, 

 

6
Joëlle Farchy & Jessica Petrou, Optimising Use of Orphan Works While Respecting 

Intellectual Property Rights: A Law and Economics Perspective, 2(3) QUEEN MARY J. 

INTELLECT. PROP 250 (2012). 
7
 Whose Work is it anyway? Orphan works in the time of file sharing, SELVAM & SELVAM 

(January 12, 2016), https://selvams.com/blog/orphanworks/ 
8
David R. Hansen, Orphan Works: Definitional Issues 8 (Berkeley Digital Library Copyright 

Project White Paper No. 1, 2011), https://ssrn.com/abstract=1974614. 
9
Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, 

revised at Paris July 24, 1971 1161 U.N.T.S. 3 (hereafter Berne Convention). 
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and in the beginning, the convention tried to deal with persons who are entitled 

to bring copyright actions. 10  

The issue of orphan works can also be considered a consequence of the 

extension of the term of copyright protection,  which allowed very old works 

to remain under the protection of copyright. 11 Further, with the onset of the 

Berne Convention, the countries that are signatories to it have had the 

reluctance to impose any formalities for the protection of copyright, which 

means that copyright can be protected without registration. 12 However, it may 

be this reluctance to impose such a formality that is making it difficult the 

identification and use works of unknown authorship. 

Orphan works are different from works in the public domain because these 

works are still under the control of their right-holders, therefore, require 

consent for any use. 13 Unfortunately, not only is it impossible for any 

prospective user to enter into negotiations about the terms of reuse or 

distribution of these works with the right holders, but if the right holders are 

impossible to locate, the works become unusable as they lie, and wait to enter 

the public domain.14 This causes a great loss of social well-being that affects 

multiple stakeholders, such as institutions or individuals that wish to use them, 

potential right holders that just want their works to be distributed and to 

 

10
World Intellectual Property Organization., Guide to the Berne convention for the protection 

of literary and artistic works (Paris act, 1971), 

https://www.wipo.int/edocs/pubdocs/en/copyright/615/wipo_pub_615.pdf.  
11

 Farchy, Supra note 6 at 250  
12

Berne Convention, Supra note 10 at art 5(2).  
13

Farchy, Supra note 6 at 252. 
14

Farchy, Supra note 6 at 252. 

https://www.wipo.int/edocs/pubdocs/en/copyright/615/wipo_pub_615.pdf
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receive compensation, and the readers or consumers that cannot access the 

works.15  

The structure of the remaining article will be as follows: After starting with an 

introduction in part I, part II will delve into the definition of orphan works. 

This part will explain why orphan works are an unfavorable phenomenon and 

the possible causes of this phenomenon. Part III will provide a description of 

the legislative framework in India. This will be followed by a discussion of 

the legal treatment of orphan works in the EU and the USA. Part IV will be a 

brief analysis of the current legal treatment of orphan works in India, the EU, 

and the USA. As there is limited published literature on the treatment of 

orphan works in India, the author would like to refer to an unpublished 

interview with an Indian copyright scholar, N. S. Gopalakrishnan, for his 

observations on the functioning of the orphan works provision in India.16 The 

conclusion will focus on the takeaways from the EU and USA, including those 

that India can adopt and those that might not be suitable. 

II. Orphan Works 

A. What is the problem? 

The term orphan works were coined in the U.S.A. to focus on specific issues 

that arise when works are still under copyright protection, but their owners 

and/or authors are unidentified or unknown.17 Fay Kanin, Chair of the Library 

 

15
Farchy, Supra note 6 at 252. 

16
Interview with N. S. Gopalakrishnan, Professor, School of Legal Studies, Cochin University 

of Science and Technology in Cochin (August 27, 2021). 
17

Marcella Favale et al., Copyright, and the Regulation of Orphan Works: A Comparative 

Review of Seven Jurisdictions and a Rights Clearance Simulation, at 5, UK IPO 2013/31 
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of Congress, the National Film Preservation Board, came up with the term 

“orphan works” during policy discussions on the preservation of film.18 The 

U.S. Copyright Office Report of 2006 described the problem in a simple 

manner: “Orphan work(s) is a term used to describe the situation where the 

owner of a copyrighted work cannot be identified and located by someone who 

wishes to make use of the work in a manner that requires the permission of the 

copyright owner.”19  

In many copyright systems, authors continue to hold on to certain rights, such 

as the author’s special rights20, moral rights21 , or powers to terminate 

transfers22, even after transferring whatever ownership rights are transferable 

to others.  In those cases, the orphan works problem may occur when either an 

owner or an author of a work cannot be identified or located by a person who 

wishes to use that work. The inability to connect authors or copyright owners 

 

(2013), 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_dat

a/file/312779/ipresearch-orphan-201307.pdf.  
18

Eric J. Schwartz, Orphan Works Films and Recordings (August 19, 2021),  

https://www.law.berkeley.edu/files/paul_schwartz.pdf.  
19

U.S. Copyright Office, Office of the Register of Copyrights, Report on Orphan Works, 1 

(2006), http://www.copyright.gov/orphan/orphan-report.pdf, [hereafter Orphan Works 

Report]. 
20

The Copyright Act, 1957, § 57, The Gazette of India Extraordinary, pt. II, sec. 3 (Jan. 21, 

1958) (hereafter Copyright Act, 1957). 
21

The EU recognizes the importance of moral rights in copyright law, however has not 

harmonized them yet; see Irma Sirvinskaite, Toward Copyright Europeanification: European 

Union Moral Rights, 3 J. INT’L MEDIA & ENT. L. 263 (2010). 
22

The Copyright Act of 1976, 17 U.S.C. §203 (2021). 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/312779/ipresearch-orphan-201307.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/312779/ipresearch-orphan-201307.pdf
https://www.law.berkeley.edu/files/paul_schwartz.pdf
http://www.copyright.gov/orphan/orphan-report.pdf
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with potential users is considered to be part of a greater problem of market 

failure.23  

The problem that an orphan work poses is that of rights clearance; There exists 

a need to find a way in which users of orphan works will not face charges for 

copyright infringement in the unlikely situation where a right-holder reappears 

and asserts rights over the work.24 However, there is a ‘divide’ between the 

main stakeholders, which are the publishers and collecting societies, versus 

libraries, internet search engines, and archiving companies.25  

Publishers and collecting societies argue that orphan works should not be used 

without obtaining prior permission, whereas libraries and archiving companies 

want a statutory exception, permitting them to make use of these works cost-

free for digitization.26 Every copyrighted work is inspired by and stands on the 

shoulders of giants. Leaving orphan works out of the digital environment 

would amount to a huge loss of work in libraries, photos, film, and sound 

archives. 27 

B. What causes the problem? 

 

23
Hansen, Supra note 9 at 1. 

24
European Commission, Green Paper - Copyright in the Knowledge Economy, at 10, 

COM(2008) 466 final (July 16, 2008) (hereafter Green Paper). 
25

Marie-Christine Janssens & Ran Tryggvadottir, Facilitating Access to Orphan and Out of 

Commerce Works to Make Europe's Cultural Resources Available to the Broader Public, 

SSRN ELECTRONIC J. 1, 5 (2014), https://ssrn.com/abstract=2538097.  
26

Ibid 
27

Lisbet Matz, The Copyright Conundrum of Orphan Works in a Digital Environment 15 

(June 13, 2016) (unpublished L.L.M thesis, University of Copenhagen) (on file with author). 

https://ssrn.com/abstract=2538097
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The orphan works problem has exploded as a result of modern developments 

in law and technology. The  “elimination of copyright formalities,” along with 

the “extension of copyright terms” and technological developments, are 

permitting authors to “create and preserve more copyrightable works” and 

“change the way users access and consume copyrighted works,” further 

contributing to the orphan works problem.28  

i. Elimination of formalities 

The Berne Convention is considered to be the main and most influential 

copyright convention because it brought protection against copying and 

ensured international protection against practices that are abusive to an 

author’s creative output. Article 2 of the Berne Convention provides that all 

literary and artistic works are eligible for copyright protection upon creation, 

and Article 5(2) confirms that the enjoyment and exercise of the author’s rights 

shall not be subject to any formality: 

   “The enjoyment and the exercise of these rights 

shall not be subject to any formality; such 

enjoyment and such exercise shall be independent 

of the existence of protection in the country of 

origin of the work. Consequently, apart from the 

provisions of this Convention, the extent of 

protection, as well as the means of redress 

afforded to the author to protect his rights, shall 

 

28
David R Hansen, Orphan Works: Causes of the Problem 1-2 (Berkeley Digital Library 

Copyright Project White Paper No. 3, 2012), https://ssrn.com/abstract=2038068.  

https://ssrn.com/abstract=2038068
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be governed exclusively by the laws of the 

country where protection is claimed.”29 

This resulted in a vastly larger number of works becoming protected by 

copyright and many without documentation of who held rights in them. The 

incentive for registration of one’s work or having it be acknowledged is mostly 

driven by financial gain or personal satisfaction. If any of these options are not 

within the author’s means or of importance to them, authors might decide to 

leave it and not even register their names or any other identifying data to work, 

thus creating an orphaned copyrighted work.30 

The major cause of orphan works is a lack of information, as it is difficult to 

locate rights holders due to a lack of metadata. All works do not have details 

indicating authorship or copyright ownership over the work, and sometimes 

this information may be outdated because the ownership has changed. 

Adequate copyright registers or publicly accessible records are generally 

lacking. Therefore, any user who wishes to use an orphan work has to incur 

transaction costs in identifying rights holders and facilitating the clearance of 

rights.31 

Trying to rectify this lacuna by introducing statutory obligations upon authors 

and rights holders to share information on the copyright ownership of the work 

 

29
Berne Convention, Supra note 10 at art 5(2): Automatic Protection and Independence of 

Protection 
30

Matz, Supra note 28 at 10. 
31

Stef van Gompel & P. Bernt Hugenholtz, The Orphan Works Problem: The Copyright 

Conundrum of Digitizing Large-Scale Audiovisual Archives, and How to Solve It, 8(1) 

POPULAR COMMUNICATION: THE INTERNATIONAL JOURNAL OF MEDIA AND CULTURE. 61, 65 

(2010). 
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would be in violation of the international copyright norms laid down by the 

Berne Convention32, specifically if it makes copyright protection contingent 

on such formal requirements. Therefore, it is prohibited to establish any 

mandatory registration systems or to require a copyright notice with details 

about the identity and location of a copyright owner or the date of copyright 

on each copy of the work.33 

ii. Extension of term of copyright protection 

The possibility of any work being an orphan grows with age because the 

ownership information of some works fades away, making it impossible to 

obtain permissions for the works. The long-term copyright protection only 

aggravates this problem because it increases the likelihood that works will be 

disconnected from their owners.34  

An orphan work is protected for a long period, a minimum of 50 years after 

the death of the author, or for anonymously published works, 50 years after 

the work has been lawfully made available to the public.35 In the case of 

anonymously published works, the date of protection starts from the 

 

32
Berne Convention, Supra note 10 at art. 5(2) 

33
Gompel, Supra note 32 at 65.  

34
Jennifer M. Urban, How Fair Use Can Help Solve the Orphan Works Problem, 27(3) 

BERKELEY TECH. L. J 1379, 1388 (2010). 
35

Berne Convention, Supra note 10 at art. 7(3).   
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approximate date of publication. However, the national laws of each country 

can provide for longer terms of protection, leading to varying terms.36  

In the EU, literary and artistic works are protected throughout the life of the 

author and up to 70 years after death.37 The U.S. follows the same approach 

for all works created on or after January 1, 1978.38 However, in the case of 

anonymous works, pseudonymous works, and works made for hire, the term 

of copyright protection is ninety-five years from the year of its first publication 

or a term or one hundred and twenty years from the year of its creation, 

whichever expires first.39  

Anonymous and pseudonymous works in the EU are protected for a shorter 

period of seventy years after the work is lawfully made available to the 

public.40 India provides a shorter term for copyright protection; copyright 

subsists in literary, dramatic, musical, or artistic works during the lifetime of 

the author and sixty years from the calendar year following the year in which 

the author dies.41  

III. Legal treatment 

 

36
Séverine Dusollier, International Fragmentation of Copyright Duration: The Only Place 

Where the Little Prince and Anne Frank Grow Old, in PLURALISM OR UNIVERSALISM IN 

INTERNATIONAL COPYRIGHT LAW 447, 450 (Tatiana Eleni Synodinou ed., 2019). 
37

Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 

on the term of protection of copyright and certain related rights art 1(1), 2006 O. J. (L 372) 

12, 13. 
38

17 U.S.C. §302(a) (2021). 
39

Id §302(c). 
40

Council Directive 2006/116, art. 1(3), 2006 O.J. (L 372) 12, 14 (EC). 
41

Copyright Act, 1957 Supra note 21 § 22. 
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A. India 

i. Copyright Act 1957 

The Copyright Act sets out the particulars for registration of a work under sec. 

45, however, registration of the work is not compulsory for acquiring 

copyright or for enforcing copyright protection in an infringement action.42 

The Bombay High Court in Sanjay Soya Private Limited v. Narayani Trading 

Company43 clarified that prior registration of work was not mandatory for an 

owner to claim rights and entitlements in work.  

The term ‘Orphan Work’ is nowhere to be found in the copyright legislation. 

Section 31A of the Copyright Act refers to works, whether unpublished, 

published, or having been communicated to the public, where the author is 

“unknown or cannot be traced, or the owner of copyright in such work cannot 

be found.”44 

The proposed solution was the compulsory licensing of the work if it serves 

the national interest.45 This provision was inserted by the Copyright 

(Amendment) Act 1983. The Statement of Objects and Reasons of the Bill of 

the Copyright (Amendment) Bill 1983 said that, for a developing country like 

 

42
Raman Mittal, Copyright Law and the Internet, in LEGAL DIMENSIONS OF 

CYBERSPACE 113, 114 (SK Verma & Raman Mittal eds. 2004).  
43

Sanjay Soya Private Limited v. Narayani Trading Company, 2021 (87) PTC 185(Bom) 

(India) 
44

Copyright Act, 1957 Supra note 21 § 31A.  
45

Id § 31A(6). 
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India, it would be in her interest “to adhere to the two revised Conventions” 

to be able to “avail of the benefits of the compulsory rights.”46  

The process is as follows: any person wishing to publish or communicate these 

works or a translation of the works has to apply for a compulsory license to 

the Intellectual Property Appellate Board (“IPAB”) and advertise this in the 

newspapers.47 In case no one responds within the specified time, and the IPAB 

is of the opinion that public interest would be served by the publication of the 

works, then IPAB directs the Registrar of Copyrights to grant the license, 

subject to certain conditions.48  

This sections herein also provide for a different treatment of works whose 

original author is dead. If the central government believes that the publication 

of such works would benefit national interest, then it would direct the heirs, 

executors, or legal representatives of the author to publish the work within the 

specified time,49 ranging from 6 months to a year.50 The first right of 

publication of works whose authors are deceased would be given to their heirs, 

executors, and legal representatives.51 Only if the work is not published within 

 

46
Statement of Objects and Reasons, Copyright Amendment Bill 1982. 

47
AJAY SAHNI, LAL’S COMMENTARY ON THE COPYRIGHT ACT 1957, at 281-A (Delhi Law 

House. 6th ed. 2019). 
48

The Copyright Rules, 2013, Rule 11,The Gazette of India Extraordinary, pt. II, sec. 3(i) 

(March 14, 2013) (hereafter Copyright Rules, 2013). 
49

Copyright Act, 1957 Supra note 21 § 31A(6). 
50

Copyright Rules, 2013 Supra note 49 Rule 16. 
51

IYENGAR’S COMMENTARY ON THE COPYRIGHT ACT 266 (H. K. SAHARAY ED., 2016).   
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the mentioned time frame would the IPAB allow applications by other 

interested third parties who want to publish the works.52  

After receiving the application, the IPAB may hold an inquiry and then direct 

the Registrar of Copyrights to grant the applicant the license to publish the 

work or a translation. This license would be granted upon the condition that 

the applicant deposits a certain amount of royalty in the public bank account 

of India or any other bank account as directed.53  

The license itself may come with certain conditions that need to be complied 

with throughout its term, such as (i) the period within which the work should 

be published, translated, or communicated to the public; (ii) the price at which 

copies of the work are sold, or charges collected for communicating the work 

to the public; (iii) the amount of royalty to be deposited and which account it 

has to be deposited into; (iv) the language into which work will be translated 

for production and publication, in case of translations; (v) the medium through 

which work will be communicated to the public, in case of communication of 

the work to the public.54    

The amount of royalties that an applicant has to deposit is up to the IPAB to 

determine after taking into account the prevailing standards of royalties for 

such works, as well as other such matters that the IPAB considers relevant.55 

 

52
Copyright Rules, 2013 Supra note 49 Rule 11(1). 

53
SAHNI, Supra note 48 at 281-A. 

54
Copyright Rules, 2013 Supra note 49 Rule 11(5). 

55
Id, Rule 12. 
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Initially, when this section was inserted by the Copyright (Amendment) Act 

1983, the scope of the provision was limited solely to Indian works.56 This 

meant that the work had to be a literary, dramatic, or musical work that 

satisfied the following conditions: the author was an Indian citizen, or the 

work had to be first published in India; or the author, in the case of an 

unpublished work, was an Indian citizen at the time of doing the work.57  

However, the limitations of permitting only a narrow class of works, such as 

Indian works, were pointed out in a report by a Parliamentary Committee 

much later in 2010.58 The Committee recommended that the section be 

amended to broaden it from ‘Indian work’ to ‘any work,’ as there was an 

increasing need for access to foreign works. This change would assist and 

enable Indian industries during their negotiations for voluntary licenses for the 

publication of foreign works and help them do it on better terms.59 

These recommendations led to the amendment of Sec. 31A from ‘Compulsory 

license in unpublished Indian works’ to ‘Compulsory license in unpublished 

or published works’ in amendments of 2012.60 The focus of the provision 

shifted to works that were withheld from the public in India, both published 

 

56
The Copyright (Amendment) Act 1983, § 12, The Gazette of India Extraordinary, pt. II, sec. 

1 (Aug. 31, 1983). 
57

Copyright Act, 1957 Supra note 21 § 2(l).  
58

Department- Related Parliamentary Standing Committee on Human Resource 

Development, Two Hundred Twenty-Seventh Report on The Copyright (Amendment) Bill, 

2010 (Nov. 23, 2010). 
59

Supra note 31.  
60

The Copyright (Amendment) Act 2012, § 17, The Gazette of India Extraordinary, pt. II, sec. 

4 (June 8, 2012) (hereafter Copyright Act, 2012). 
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and unpublished; works whose authors are dead, unknown, or cannot be 

traced; or whose copyright owners cannot be found. 61 

There is virtually no evidence showing that S.31A has ever been exercised and 

compulsory licenses have been granted, which means that there is no 

discussion available on whether the terms and conditions imposed on an 

applicant were sufficient or went beyond.62 The lack of published information 

on this matter also makes it difficult to find out whether the compulsory license 

process is functioning efficiently and whether there are delays or any other 

logistical troubles that prospective applicants usually face.  

This might also mean that prospective users are unaware of the option to apply 

for compulsory licenses in orphan works. For example, N. S. Gopalakrishnan, 

an Indian copyright scholar, recounts a single instance of an interested user 

approaching him for a suitable course of action for publishing orphan works, 

“a publisher for publishing a collection of works. Some of the works (literary) 

in the collection are orphan works”. 63  When they were presented with the 

option to apply for a compulsory license, their concern was the “possible delay 

in getting permission.” 64 

There has been a storm of legislative activity surrounding the IPAB in India. 

The Tribunals Reform (Rationalisation and Conditions of Service) Ordinance, 

 

61
Id. 

62
The ten issues of the Copyright Journal published in from April 2021- January 2022 report 

that no compulsory licences were granted. (https://copyright.gov.in/CopyrightJournal.aspx) 
63

Interview with N. S. Gopalakrishnan, Supra note 17 
64

Id.  
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2021, was promulgated on April 4th, 2021. It abolished the IPAB and 

substituted this entity with commercial courts.65 The Commercial Courts Act 

2015 instituted commercial courts at the district level to hear commercial 

disputes having pecuniary jurisdiction starting from three lakh rupees.66  

Disputes on intellectual property rights relating to copyright were recognized 

as commercial disputes under the Commercial Courts Act 2015.67 Therefore, 

the duties and functions carried out by IPAB were passed over to a commercial 

court having jurisdiction in a particular district, which included the decision 

to direct the grant of a compulsory license for the use of orphan works. 

However, in the “Review of the Intellectual Property Rights Regime in 

India”68 carried out in the report by the Parliament Standing Committee on 

Commerce, the Committee strongly recommended that the abolition of the 

IPAB be reconsidered, keeping in mind the important role the IPAB played in 

adjudicating IPR appeals and cases. By scrapping the IPAB, a body that had 

been efficiently dealing with complex IPR proceedings, a void would be 

created with cases being shifted to Commercial Courts, leading to an increase 

 

65
The Tribunals Reform (Rationalisation and Conditions of Service) Ordinance 2021, § 

3(b)(e), The Gazette of India Extraordinary, pt. II, sec. 1 (April 4, 2021) (hereafter Tribunals 

Ordinance, 2021). 
66

The Commercial Courts, Commercial Division and Commercial Appellate Division of High 

Courts Act 2015, § 3(1), The Gazette of India Extraordinary, pt. II, sec. 1 (Jan. 1, 2016) 

(hereafter Commercial Courts Act, 2015). 
67

Id § 2(1)(c)(xvii). 
68

Department Related Parliamentary Standing Committee on Commerce, One Hundred and 

Sixty First Report: Review of the Intellectual Property Rights Regime in India (July 23, 2021). 
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in pending cases.69 This report was presented on July 23rd, 2021. On August 

2nd, 2021, the Tribunals Reforms Bill 2021 was introduced in Lok Sabha to 

replace the previous Ordinance that was promulgated. This Bill had identical 

text as the Ordinance and sought to replace the IPAB with Commercial Courts 

and was passed by both the Houses of Parliament, maturing into an Act.70  

However, on August 16th, 2021, the Supreme Court of India heard a Writ 

Petition challenging the reintroduction of the Bill, and the matter is ongoing, 

with no relevant orders passed yet.71  

B. EU 

i. Events leading up to the Orphan Works Directive 

The orphan works problem in the European Union started around 2005 when 

the European Commission (“EC”) began the initiative to establish Europeana, 

an online digital library, by 2010. Europeana would be a platform for all 

European national libraries to disseminate digital works from their collections, 

allowing people from all over the world to enjoy or study European cultural 

heritage.72  

Two core issues were identified for cultural institutions: the production of 

digital copies of materials present in the libraries, as well as the collections 

 

69
Supra note 34-35; (the analysis in this Article will be from based on the role played by IPAB 

as it was, since there is uncertainty in the provisions on who will hear these matters now).  
70

Rajya Sabha, Parliamentary Bulletin Part II, Progress of Bills from 9th to 11th August, 2021 

(No. 61122)  
71

Amarjit Singh Bedi v. Union of India WP (Civil) No. 856/2021 (Aug. 16, 2021). 
72

Bzhar A. Ahmed, The Situation of Orphan Works under Different Jurisdictions, 20(1) CHI.-

KENT J. INTELL. PROP. 1, 2-3 (2021). 
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and online delivery of copies of these materials to the users.73 Within the EU, 

it was recognized that digitization and dissemination of content protected by 

copyright would involve acts such as reproduction and communication of the 

work to the public, which are the exclusive rights of a rights holder.74  

The right of reproduction and any limitations or exceptions to it are regulated 

at the European level by InfoSoc.75 Under InfoSoc, institutions such as 

publically accessible libraries, educational establishments, archives, and 

museums could benefit from two exceptions: an exception to the reproduction 

right for specific acts of reproduction for non-commercial purposes (Art 

5(2)(c)) and a very narrow exception to the communication to the public, and 

making available right for research or private study, through dedicated 

terminals that are located on their premises (Art 5(3)(n)).76  

Member States cannot provide any broad exemptions for cultural institutions 

from the exclusive right of reproduction; cultural institutions are permitted to 

carry out only specific acts of reproduction, which are not for direct or indirect 

economic or commercial advantage.77 Member States can permit publically 

accessible libraries, educational establishments, museums, or archives to carry 

 

73
Green Paper, Supra note 25 at 7. 

74
Johan Axhamn & L. Guibault, Cross-Border Extended Collective Licensing: A Solution to 

Online Dissemination of Europe’s Cultural Heritage 2 (Amsterdam Law School Research 

Paper No. 2012-22, Institute for Information Law Research Paper No. 2012-

19), https://ssrn.com/abstract=2001347. 
75

 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on 

the harmonisation of certain aspects of copyright and related rights in the information society 

2001 O.J. (L 167) 10. 
76

Green Paper, Supra note 25 at 7. 
77

Council Directive 2001/29, art. 5(2)(c), 2001 O.J. (L 167) 10, 16 (EC). 

https://ssrn.com/abstract=2001347
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out limited acts of communication to the public of materials, within their 

collection, for research purposes, or private purposes to individuals through 

dedicated terminals on their premises.78  

However, this exception for electronic delivery of content does not extend to 

users who want to access the material at a distance. 79 Therefore, InfoSoc does 

not provide any specific copyright exception that enables the use of orphan 

works.80 Consent from the rights holder is required for all other acts that fall 

outside the scope of these narrowly defined limitations, especially if there is 

commercial activity involved.  

In the opinion of libraries, seeking prior authorization as part of rights 

clearance entailed significant transactional burdens as publishers do not have 

“digital rights,” and the cost of individual rights clearance is rather high. 

Rights holders, on the other hand, argued that there was no justification for 

broadening the exceptions under InfoSoc, and doing so would cause “digital 

leakage” of protected works.81 The Commission recommended that, in the 

case of orphan works, it was necessary to have common standards on the level 

of due diligence in carrying out searches for the owners of the works and 

resolving potential copyright infringement when the works were used.82 

 

78
Id Art. 5(3)(n).  

79
Id.  

80
Kerremans, Supra note 5 at 40. 

81
European Commission, Communication from the Commission - Copyright in the Knowledge 

Economy, at 5, COM(2009) 532 final (Oct. 19, 2009) (hereafter Communication from the 

Commission). 
82

Supra note 5-6.  
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These issues were partially addressed by the EU in the i2010 Digital Libraries 

Initiative.83 Here, the High-Level Group on Digital Libraries recommended 

the adoption of common criteria to define orphan works, establish diligent 

search standards for the search of rights holders, and for the use and licensing 

of orphan works.84 The requirements of a diligent search were further 

developed by Joint Guidelines85 issued by a working group of cultural 

institutions and rights holders. Finally, a directive on Orphan Works 

(“OWD”)was adopted by the European Parliament on 4th October 2013.86  

Prior to providing a suitable solution to the orphan works problem in the 

OWD, the European Commission published an impact assessment of existing 

solutions in literature or different national legislations.87 The Impact 

Assessment published the following options for the orphan works problem: do 

nothing, create a statutory exception for libraries to provide online access to 

orphan works, adopt extended collective online licensing (or a specific license 

for libraries to provide online access to orphan works), or a centrally granted 

State license for libraries to provide online access to orphan works or mutual 

 

83
Favale, Supra note 18 at 24.  

84
High Level Expert Group – Copyright Subgroup, Report on Digital Preservation, Orphan 

Works and Out-of-Print Works, Selected Implementation Issues, at 6-7. (April 18, 2007) 

(hereafter Selected Implementation Issues Report); High Level Expert Group – Copyright 

Subgroup, Final Report on Digital Preservation, Orphan Works, and Out-of-Print Works, at 

14-15 (June 3, 2008) (hereafter Final Report) 
85

Selected Implementation Issues Report, Supra note 85 at 6-7. 
86

Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 

on certain permitted uses of orphan works, 2012 O. J. (L 299) 5. 
87

Kerremans, Supra note 5 at 45. 
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recognition of national solutions enabling libraries to provide for online access 

to orphan works.88  

The Impact Assessment concluded that the statutory exception option was 

practical and workable because it would only require Member States to have 

an infrastructure in place to facilitate diligent search, a cost that was largely 

borne and undertaken by ARROW,89 without having to establish any new 

licensing infrastructures.90 The statutory exception option for online access, 

along with mutual recognition of online access, was considered to achieve the 

most positive impact with respect to cross-border online access that bridged 

the knowledge gap and workability.91 

ii. Orphan Works Directive 

Taking into consideration the findings made in the Impact Assessment, the 

OWD requires that Member States provide for an exception or limitation to 

the exclusive rights of reproduction and the right of making them available to 

the public.92 Therefore, the use of orphan works is permitted to a limited group 

of institutions for very specific works and only for the purpose of carrying out 

 

88
European Commission, Impact Assessment on the Cross-Border Online Access to Orphan 

Works, SEC (2011) 615 final, (May 24, 2011) (hereafter Impact Assessment). 
89

The Accessible Registries of Rights Information and Orphan Works Towards Europeana 

project was started in 2008 to facilitate the management of rights in digitization projects; 

Cinzia Caroli, Gabriella Scipione, Elda Rrapi & Giuseppe Trotta, ARROW: Accessible 

Registries of Rights Information and Orphan Works Towards Europeana, 18 D-Lib Magazine 

(2012), http://www.dlib.org/dlib/january12/caroli/01caroli.html#3.  
90

Impact Assessment, Supra note 89 at 36.  
91

Supra note 37. 
92

Council Directive 2012/28, Art. 6(1), 2012 O. J. (L 299) 5, 9-10 (EU): Permitted uses of 

orphan works: It provides for a limitation to Art. 2 and 3 of the InfoSoc Directive. 

http://www.dlib.org/dlib/january12/caroli/01caroli.html#3
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their public interest missions, namely “preservation, restoration, and provision 

of cultural and educational access to works within their collection.”93 

C. USA 

Orphan works came up for discussion for the first time in 2004 with the 

Google Book Search Project, where Google was digitizing and making several 

out-of-print works available online.94 This prompted the U.S. Copyright 

Office to release its initial report.95 The first bill came in 2006, The Orphan 

Works Act 200696, which closely followed the approach of the  Copyright 

Office’s report.97 This was followed by the introduction of two legislative bills 

in 2008: the Orphan Works Bill 200898 and the Shawn Bentley orphan works 

Bill 200899, which was rejected by Congress. The most recent attempt to 

provide solutions came with the report on ‘Orphan Works and Mass 

Digitisation’ by the U.S. Copyright Office in 2015.100  

i. Google books search for a settlement 
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 U. S. Copyright Office, Office of the Register of Copyrights, Orphan Works and Mass 

Digitization (2015), https://www.copyright.gov/orphan/reports/orphan-works2015.pdf 
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Google entered the book digitization market around 2004 and worked closely 

with several academic libraries to scan and digitize more than 15 million books 

published in the United States and abroad. A significant number of books 

scanned were under copyright, but neither Google nor the academic libraries 

took the consent of the copyright owners. Google then provided its 

participating libraries with digital copies of the scanned works and enabled its 

users to carry out full-text searches of the works.  

Through the search text service, end-users could view “snippets” from works 

protected under copyright and could also view and download entire books in 

the public domain. While users could avail of the Google search engine for 

free, the company earned revenue from advertising present on search result 

pages, including the results where images were reproduced and displayed from 

copyrighted books. 101 

Authors and publishers objected to Google’s digitization of books, leading to 

a class action lawsuit in 2005, where claims such as wilful infringement were 

asserted. Google responded with a fair use defence. The parties, authors, 

publishers and Google entered into a proposed settlement for the use of 

copyright-protected works on October 28, 2008, to which the Department of 

Justice (“DOJ”), among others, objected. This led to the parties filing a revised 

settlement agreement on November 13, 2009, including solutions for orphan 

works and works that are not commercially available. This settlement 

 

101
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agreement also created controversy with respect to copyright law102 , amongst 

other concerns, which was the reason the DOJ and a large number of private 

actors urged the court to reject the settlement.103   

The settlement was rejected for several reasons. Judge Chin agreed with the 

DOJ that the settlement agreement was made with the intention to make use 

of a class action mechanism “to implement forward-looking business 

arrangements that go far beyond the dispute before the Court.”104 Judge Chin 

also felt that establishing a mechanism where unclaimed books could be 

exploited was a subject for Congress to handle instead of courts and certainly 

not the subject of “an agreement among private self-interested parties.” 105 

Ultimately, Google emerged as the victor with the support of the fair use 

defense. Judge Leval ruled that Google’s actions of scanning the copyrighted 

books and creating snippets resulted in transformative fair use of the works 

because these copies served a different function than the original function of 

mere expression.106 

ii. US Copyright Office Report on Orphan Works 2006 

 

102
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The Report identifies and lists different situations that could amount to 

‘orphan works’ situations and stresses that the problem was looming and 

real.107  

The Report notes that most of the commenters who submitted their opinions 

on the Orphan Works problem proposed limitation of remedies when a user 

uses an orphan work as a prospective legislative solution. Commenters 

advocating the limitation on the remedies system were in agreement that a 

work would be termed orphaned if the prospective user searched for the owner 

of the work but was not successful in locating the owner. However, there was 

no unanimity in opinions on what kind of search would be considered 

adequate. 108 

The Report concludes with a recommendation for the legislative solution- 

amendment to the remedies section in the Copyright Act. If the user performed 

a reasonably diligent search in good faith to locate the copyright owner and 

was not able to locate the owner before commencing the use, and throughout 

the use, provided attribution to the author and copyright owner of the work to 

the possible extent, then persons claiming infringement would have limited 

remedies in terms of monetary damages and injunctive relief. 109 The 

recommendations made by the Copyright Office towards the limitation in 

 

107
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remedies were adopted by the Orphan Works Bills that followed and are 

described below. 

a) Proposed legislation 

1. Orphan Works Act of 2006 

This was the first bill that tried to follow the recommendations of the 

Copyright Office. It tried to improve on the diligent search requirement in 

three ways: firstly, by asking users to document their diligent search to stand 

the test of later judicial review110; secondly, by requiring the Copyright Office 

to make authoritative search information publicly available111; thirdly, listing 

relevant factors to guide the search for the rights holder.112 Ultimately, the bill 

was never enacted.113 

2. Orphan Works Bill 2008 and Shawn Bentley Orphan Works Bill 2008 

Both the Orphan Works Bill of 2008 in the House and the Shawn Bentley 

Orphan Works Bill of 2008 in the Senate followed the recommendations of 

the 2006 Report. There were no standards set to measure a “diligent” search, 

but the Copyright Office was named as the most suitable authority to issue 

best-practice guidelines regarding the minimum requirements for a diligent 

 

110
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111
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112
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113
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search for orphan works, in accordance with the nature of the user and type of 

use.114 

Both bills limited the reliefs against good faith infringers: monetary relief is 

limited to “reasonable compensation” 115 that corresponds to the amount a 

prospective buyer and seller would have agreed upon with respect to the user 

immediately before the infringement began.116 Injunctive relief is available as 

well, but there are several exceptions. Injunctive relief is not available against 

a non-profit user who has made infringing uses of work but has incorporated 

a significant amount of original expression; they are expected to pay 

reasonable compensation.117 Any user who fails to comply with the legal 

requirements, such as diligent search and citation, would be subjected to the 

usual copyright remedies.118  

Both bills have provisions to set up an archive comprising used Orphan works, 

along with a database of pictorial graphic and sculptural works, to facilitate 

the clearing of rights clearance and search for owners.119  

iii. US Copyright Office Report on Orphan Works and Mass 

Digitisation 2015 

 

114
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116
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The Copyright Office, in this Report, agreed with the previous solution, a 

limitation on liability for users of orphan works, as it was the best way to 

balance the benefits and burdens of interested parties. The Copyright Office 

recommended the introduction of a modified version of the Shawn Bentley 

Orphan Works Act 2008.120 This was a “deliberate, technology-neutral, 

innovative and balanced” approach to the orphan works problem. 121  

The Copyright Office introduced the following modifications: a Notice of Use 

provision to increase the likelihood that owners would connect the users, 

permitting judicial consideration of the results of diligent foreign searches, as 

a step in recognition of the international scope of the orphan works problem; 

and an exception to the restriction on injunctions for the use of orphan works 

in derivative works to address the integrity concerns of certain owners. 122 

The Copyright Office also recommended certain conditions that users of 

orphan works needed to satisfy to qualify for the limitation on monetary or 

injunctive relief. These included: establishing that a diligent search in good 

faith had been carried out; filing a Notice of Use with the Copyright Office; 

providing attribution to the legal owners of the copyright, as far as reasonable 

and including a to-be-determined “orphan works” symbol with any public 

distribution, display or performance of the work.123  

IV. Observations   
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Government licensing of orphan works is considered more suitable to manage 

a broader scope of works, users, and uses than the exception-based model, as 

it is done on an individual basis. The prospective user of an orphan work 

submits documented evidence of a failed diligent search for the owner of the 

work to a government agency, and the agency then issues a license for the use. 

The user is to pay a fee, which the agency will hold in escrow for the owner 

should they appear.124 

The Indian approach to the orphan works problem, which is the issuance of 

compulsory licenses or a government license, provides legal certainty to the 

users who want to make use of orphan works. A user with a granted license is 

authorized to use an orphan work without the risk of an infringement claim, 

should the rights holder emerge. However, this does not mean that the 

legitimate interests of a rights holder are disregarded or compromised 

unnecessarily.125 However, prospective applicants in India seem to have it 

easier, as there is no mandatory search that needs to be carried out to search 

for an author or the rights holders, only advertising in a daily newspaper. The 

provision is rather broad because it covers all types of users and all types of 

works.  

The EU has adopted an exceptions-based model regarding exclusive rights for 

the use of orphan works. The exceptions-based model does not consider the 

use of orphan works as infringement; as long as the user meets requirements 

such as a reasonably diligent search, thus there would be no remedy for the 
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125
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rights holder. The exception-based approach is considered to be very restricted 

as it needs to comply with the three-step test. The EU model is criticized on 

the grounds that it provides limited utility since it is restricted to a small class 

of works and is restricted to a limited class of beneficiary institutions.126  

There are some obvious benefits to a system where a user must publicly 

announce that they were unable to locate an owner before commencing the use 

of the work in question. It would reduce the abuse of the orphan works 

provision because users who did not perform a reasonable search would be 

reluctant to make an announcement. It would help rights holders actively 

exploit their own works to monitor searches and find out if their works were 

being used by others. Moreover, other users who are also carrying out searches 

for rights holders would find this information beneficial.127  

Indian law does not provide for a registry system or database where the details 

of orphan works are stored. Therefore, it is unclear whether the orphan status 

has to be re-established every time a prospective user wants to make use of a 

particular work and is unaware of the author or the rights holders in the work.  

However, this approach to representing information in databases did not go 

unchallenged in the U.S. The first challenge was the difficulty in classifying 

all works and accurately representing them in a textual database, e.g., visual 

works such as photographs and others. In some cases, for the database to be 

actually beneficial for owners and users looking for work, it would be 
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necessary to have a copy of the work in the record displayed to the searchers. 

This is an additional burden that a prospective user has to take on, and it would 

increase the cost and complexity of the system. 128  

In the U.S., there was opposition to the escrow system as well on the grounds 

that it was inefficient. Those in favour of the escrow system were individual 

authors like illustrators, recording artists, and photographers, and they argued 

that an escrow system was a practical approach for individual owners to obtain 

compensation for the uses of their work (currently not possible due to the high 

costs of litigation), and would prevent abuse of the orphan works system.  

However, the escrow requirement in a diligent search system that worked on 

a case-by-case basis was regarded as highly inefficient. Every user would need 

to make a payment before using the works, but only in a limited number of 

cases would an actual owner resurface to claim the funds. In most of these 

cases, the funds would not be distributed to the authors, so the system would 

not actually facilitate payments between users and authors of orphan works. 

Determining the amount to be paid would be another difficult task. The escrow 

requirement might actually discourage any genuine and legitimate users of 

orphan works from making use of the works due to the administrative costs 

involved or the volume of works proposed to be used. 129  

Both the EU and U.S. approaches do not require the deposit of royalties by a 

user of the orphan works in case the author reappears. Both jurisdictions have 
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a system in place for payment of fair compensation and permit the author to 

put an end to the orphan works status and use by third parties. India requires 

the user to deposit royalties into a public account or any account that the 

Government requires, but does not enable the owner to put an end to the 

orphan work status or to demand that the third parties stop making use of the 

work.  

According to N.S. Gopalakrishnan, the delay in the grant of a compulsory 

license is the only problem plaguing the working of the provision.130  This 

could mean two things: that prospective users do not have an objection to 

depositing the royalty amounts, or that very few parties are aware of this 

option to seek compulsory licenses. A preliminary takeaway from N. S. 

Gopalakrishnan’s comment suggests that it could be the latter.  

Since the EU has provided for a statutory exception, users are shielded from 

litigation arising out of claims of copyright infringement. It appears to be the 

same in India, as it is a compulsory license granted by the government to make 

use of the work. In the U.S., however, it is a limitation on remedies that a 

copyright owner can claim against the alleged infringer that is using the orphan 

work. Out of the three jurisdictions, only the U.S. has recognized that mass 

digitization would require a different approach, and individual rights clearing 

for each work would be inefficient.   

However, both India and the EU recognize the importance of public interest 

in making these works available for consumption again, albeit in two different 
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ways. The Indian approach takes public interest into consideration at the grant 

of the licensing stage when the IPAB has to decide which applicants should 

be granted the license to publish, translate or communicate the work to the 

public. In contrast, in the EU, the reproduction of an orphan work or 

communication of the work to the public needs to come within the public-

interest mission of the parties seeking to use such works.  

The EU approach, though very comprehensive, is very limited in its 

application in terms of the works that can be considered, their uses, and who 

can use them. Of course, this restricted approach only sets down the minimal 

standard that Member States have to follow when enacting their own 

respective orphan works legislations. Moreover, the EU faces a unique 

challenge that no single country will have to face; EU legislators need to be 

mindful of the principles of the block-free movement of knowledge without 

barriers. A solution to the orphan works problem is no different; it cannot 

hinder the cross-border movement of information essential for innovation. 

V. Conclusion  

Some scholars argue that there is no single approach to address the orphan 

works problem because the treatment of the problem would depend on the use 

one wants to make of the works.131 Further, the orphan works problem does 

not arise in certain specific cases where the users do not need the consent of 

rights holders. In the EU, Art 5 of the InfoSoc Directive covers a rather 
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exhaustive list of exceptions and limitations to copyright. In the U.S., this is 

the case with a fair use defence or other statutory exceptions or limitations.132 

These copyright exceptions are not broad enough to cover all the uses of 

orphan works because they do not always assure legal certainty to a user who 

has begun exploiting the orphan works and, in most cases, draw the line at 

non-commercial uses of the works. Moreover, keeping in mind the legitimate 

interest of authors and rights holders, users should not be allowed to stretch 

copyright exceptions and limitations to such limits that it would excuse them 

from carrying out a diligent search to find the rights holder to seek permission 

and negotiate licensing terms. 

Over the years, there have been proposals calling for the reintroduction of 

formalities.133 Two general copyright reforms have been identified, which 

may help ameliorate the orphan works problem: reintroduction of copyright 

formalities and reduction of the effect of increased copyright duration, and 

bringing reforms to privileges that libraries, archives, and museums have so 

that these institutions can provide new forms of access to the works in their 

collections.134 The most suitable way to do this would be to reintroduce 

formalities in such a way that the automatic grant of strong copyright 

protection to owners that do not care for their works would be scaled back.135  

 

132
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For the re-introduction of copyright formalities to be truly successfully 

implemented, they need to conform to certain core principles: (i) they must fit 

the present digital era and should not impose unreasonable burdens on rights 

holders; (ii) lawmakers seeking to bring in formalities should be informed of 

the economic costs that are involved, and introduce only such formalities that 

suit the objectives; (iii) interoperability should be a key consideration, with 

other copyright formalities within a single country and between states, which 

means that there is a need for international co-operation and coordination; and 

finally (iv) they must fit within the boundaries of the law, which includes the 

infamous Berne Convention prohibition on formalities for the exercise and 

enjoyment of rights that a copyright owner enjoys. 136     

As mentioned previously, the orphan works problem arises from the lack of 

information. There are several other factors that add their own difficulties to 

the problem, such as the large and increasing volume of works that are created 

by amateurs; the omnipresent Internet allowing access to works worldwide; 

and the rising demand for the reuse of copyright-protected content in a digital 

space, e.g., mass-digitization, small-scale reuse, mixing and mashing.137  

However, authors cannot be directed to provide information about their 

copyright ownership as a condition or precedent to enjoy protection over the 

work. This would conflict with the international copyright norms laid down 

by the Berne Convention that the existence, exercise, or enjoyment of 

copyright should not be contingent on formalities. This does not prohibit 
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States from laying down measures that stimulate and encourage rights holders 

to provide information about copyright ownership of their own volition. It is 

best to encourage authors and rights holders to provide copyright information 

to promote the voluntary supply of information.138  

A system of registries would solve the problem here, perhaps in a backward 

direction. The OHIM database in the EU and the archive of Notice of Use 

filings in the U.S. for orphan works are good places to start. Both of them 

require users to be extremely comprehensive and detailed as possible about 

the way in which they use the works, which would benefit any future user as 

well as any copyright owners seeking to look out for their works. The 

downside is that these registries and databases need to be constantly updated 

and are on the lookout for re-appearing authors. Copyright is wonderful in that 

it guarantees copyright protection upon creation of the work, but not all works 

are created for the market or for the world to consume. Some of them are 

private creations only meant for the personal satisfaction of the author.139  

As mentioned above, encouraging authors to voluntarily register their works 

would benefit all parties involved; future users would know whom to approach 

to seek permission and negotiate licenses, the public would be enriched by 

having access to the works, and the number of orphan works would begin to 

come down. The focus would then be on works that were not actually meant 
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for market consumption or public use. This would ensue in a discussion 

between protecting the legitimate interests of the author who did not want the 

world to access their works and the object of copyright law to enrich public 

access to information and knowledge.  

Although the Berne Convention requires the minimum term of protection to 

last for fifty years after the death of the author, national copyright terms are 

rather varied. The importance of harmonization in the EU extended the term 

to seventy years, and this, in turn, had external effects inciting other States, 

including the U.S., to adopt this change for reasons of material reciprocity.140 

India has not joined this club of states yet; the term of protection remains at 

sixty years. If an extension of the copyright term is a contributing factor to 

orphan works, then the disparity between different countries does little to solve 

the problem.  

The solution here may once again be the re-introduction of formalities. If all 

States conform to the term of fifty years after the death of the author provided 

in the Berne Convention, then rights holders wishing to protect their works for 

the longer terms guaranteed under their respective countries could be asked to 

re-register their works at the end of the fifty-year term from the death of the 

author. This will not violate the Berne mandate to impose formalities on the 

enjoyment and exercise of rights under copyright.

 

140
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ISLAM AND ENVIRONMENTAL PROTECTION 

  Dr. Manjeri Subin Sunder Raj* 

Abstract 

 The role that laws play in protecting the environment has received a mixed 

reaction considering the fact that it has not been able to imbibe in humans the 

essence of what environmental protection is. Given this position, the need to 

have a different player is worth exploring, and it is felt that religion – its tenets 

and principles can be used as a tool to foster better environment protection as 

the fear of divine sanction could possibly play a greater role in such tenets 

being followed. The article aims to delve into Islamic tenets and principles, 

highlighting those which augur well for protecting the environment – which 

in turn, could thereby be put up as a more suitable candidate than present-day 

law – which is, by all means, an external factor. By tracing the different tenets, 

the article lists out the ways in which such principles are used for specific 

resource protection and tries to provide a roadmap to imbibe them in 

mainstream law.  

 

I. Introduction 

“Allah is He who raised The Heavens without any 

pillars that ye can see, He has subjected the sun 

and the moon! Each one runs (its course) for a 

term appointed. He doth regulate all affairs, 

explaining the Signs in detail… And it is He who 

spread out The Earth, and set thereon Mountains 

standing firm, and (flowing) rivers: and fruit of 

 

* Expert Member, Harmony with Nature Initiative, United Nations. Email: 
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every kind He made in pairs, two and two: He 

draweth the Night as a veil O’er the day. Behold, 

verily in these things there are signs for those who 

consider.” 

         Qur’an, 13: 2-4 

As against the law, which can be seen as an external factor, the role that 

religion does play in imbibing in humans the notions of environmental 

protection are worth exploring.  The work tries to delve into Islam and identify 

the religious tenets and principles it which foster better environmental 

protection.  By figuring out those tenets, this work tries to examine whether 

such principles can be imbibed in law and bring about a change in the way in 

which the environment is protected – by affording some legal recognition or 

backing to such principles.  

The paper starts off by delving into the general principles of Islamic law 

related to environmental protection. The second part conceptualizes the 

concept as it is in Islamic law by explaining various terms and terminologies, 

which sets the tone for the third part, which includes a more comprehensive 

look into the Islamic tenets regulating the use of various resources as well as 

the protection that is offered to various entities. The last part of the article tries 

to chalk a roadmap whereby these religious tenets can be imbibed in 

mainstream law and bring about a refreshing change.  
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Islam, which means ‘submission to God’, is the second largest religion1, 

follows monotheism, and is based on the Quran and the teachings of Prophet 

Mohammed, who received the revelations from Allah through Archangel 

Jibreel (also addressed as Gabriel). He put it across to the people – a 

monotheist one, and in due time it gained many followers. However, as a result 

of the persecution that he faced in Mecca, he fled to Medina in 622 C.E. and 

founded the first Muslim community. The Muslim calendar, the Hijri, starts 

from this. He took over Mecca in 629 C.E. after a bloodless conquest. The 

revelations that he still received from Allah were memorized by him and 

passed on. After his death in 632 C.E., the messages were brought together 

and put in print as the Holy Quran. The Hadith contained Prophet’s words and 

deeds.   

II. Protecting the Environment 

A cursory reading of the principles of Islam might not throw light on an eco-

centric approach to protecting the environment – however, principles to that 

effect do exist. Islam doesn’t attach a mystic cover to any entity rather exhorts 

us to use our mental abilities to appreciate God’s creations.  

 

1 Knowledge Network Expert, Harmony with Nature, United Nations. The author can be 

reached at advmssr@gmail.com.  

 Worldometer, https://www.worldometers.info/world-population/#religions, (last visited   

July 4, 2022). 
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Islam stresses that all life is created by and dependent on Allah. Creating the 

universe in due proportion 2and without any fault3 can only be by His divine 

intervention, and also is for a definite purpose and meaning4. The Quran 

specifically mentions that nothing which is not required is created.5  

 Any doubt as regards God is put to rest by the following verses –  

“He is the First and the Last, the Outward and the 

Inward …”6; “Unto God belong the East and the 

West, So wherever ye turn, there is the face of 

God.”7  

In Tafseer Ibn Katheer, Ismail Ibn Kathir, an Arab historian, scholar, and 

exegete, explains this verse -  

There are about ten and some odd number of 

different sayings collected from the scholars of 

Tafsir regarding the explanation of this Ayah. Al-

Bukhari said, Yahya said, 

“Az-Zahir: knowing all things, 

 

2 QURAN, 54:49; 13:8; 55:7. 
3 QURAN, Al-Mulk, 67:3 “Thou canst see no fault in the Beneficent One’s creation …” This 

verse increases our reverential attitude towards environment.  
4 QURAN, Al-Dukhan, 44:38 “We created not the heavens and the earth and all that is between 

them in play.”;  Al-Hijr, 15:85 “We created not the heavens and the earth and all that is 

between them save with truth”. 

“And I did not create the jinn and mankind except to worship Me.” Surah Adh-

Dhaariyat,51:56. 
5 QURAN, 44:38-39. 
6 Al-Hadid, 57:3. 
7 QURAN, Al-Baqara, 2:115. 
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Al-Batin: knowing all things.'"8 

Exhortations to humans to appreciate the beauty and the power behind 

seemingly small things and processes around them are also laid down-  

“Indeed, in the creation of the heavens and the 

earth, and the alternation of the night and the day, 

and the [great] ships which sail through the sea 

with that which benefits people, and what Allah 

has sent down from the heavens of rain, giving 

life thereby to the earth after its lifelessness and 

dispersing therein every [kind of] moving 

creature, and [His] directing of the winds and the 

clouds controlled between the heaven and earth 

are signs for a people who use reason.”.9  

“Do they not contemplate within 

themselves? Allah has not created the heavens 

and the earth and what is between them except in 

truth and for a specified term. And indeed, many 

of the people, in the meeting with their Lord, are 

disbelievers.”10 

 It is He who shows you lightning, [causing] fear 

and aspiration, and generates the heavy clouds.11 

 

8  See, Tafseer Ibn Kathir, 

https://archive.org/details/TafseerIbnKathirenglish114SurahsComplete/057Hadid/page/n3/m

ode/2up,  (last visited July 4, 2022). 
9 QURAN, Surah Al-Baqarah, 2:164. 
10 QURAN, Surah Ar-Room, 30:8. 
11 QURAN, Surah Ar-Ra’d, 13:2. 
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Allah is the one who controls everything, and his control is acknowledged 

numerous times. All these put across the importance and the connection that 

every single entity has in the scheme of things.  

“God produceth creation, then He reproduceth it 

…”12; “ … He multiplieth in creation what He will 

…”13; “… not a leaf falleth but He knoweth it.”14   

As a result, believers do respect their surroundings.  

“And it is He who sends down rain from the sky, 

and We produce thereby the growth of all things. 

We produce from it greenery from which We 

produce grains arranged in layers. And from the 

palm trees - of its emerging fruit are clusters 

hanging low. And [We produce] gardens of 

grapevines and olives and pomegranates, similar 

yet varied. Look at [each of] its fruit when it 

yields and [at] its ripening. Indeed, in that are 

signs for a people who believe.”15  

Resources are said to be a gift from God, and this puts across the need to take 

care of them as well.  

He created the heavens without pillars that you 

see and has cast into the earth firmly set 

mountains, lest it should shift with you, and 

dispersed therein from every creature. And We 

 

12 QURAN, Surah Al-Rum, 30:11. 
13 QURAN, Surah Fatir, 35:1. 
14 QURAN, Surah Al- An‘am, 6:59. 
15 QURAN, Surah Al-An’aam, 6:99. 
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sent down rain from the sky and made grow 

therein [plants] of every noble kind.16 

Do you not see that Allah has made subject to you 

whatever is in the heavens and whatever is in the 

earth and amply bestowed upon you His favours, 

[both] apparent and unapparent? But of the people 

is he who disputes about Allah without 

knowledge or guidance or an enlightening Book 

[from Him].17 

The term Nature cannot be found in the Quran, but what is seen is ‘bı’a,’ which 

implies a ‘habitat or a surrounding.’ Nature is treated as God’s 

‘ni’mah’/’ni’amah” (gift) for mankind. Treating the earth as man’s testing 

ground - ‘ihsan’(perfection, beautification, good conduct with conviction), 

Islam does look into whether a harmonious life is led. God’s role has been 

acknowledged, and various chapters do put forth this idea-  ‘Thunder,’18 ‘The 

Star,’19 ‘The Moon,’20 etc. Other chapters include ‘The Sun,’ ‘Dawn,’ 

‘Morning Hours,’ ‘The Sand Dunes,’ ‘Smoke,’ ‘The Winnowing Winds,’ 

‘Iron,’ ‘The Ants, ‘The Bees, ‘The Spider,’ ‘Cattle,’ ‘The Elephant,’ ‘The Fig’, 

etc. 

While one does realize the importance of protecting the environment, a proper 

conceptualization of what it would encompass, it is felt, plays an integral part 

 

16 QURAN, Surah Luqman, 31:10. 
17 QURAN, Surah Luqman, 31:20. 
18 QURAN, Ar-ra’d. 
19 QURAN, An-Najm.. 
20 QURAN, Al-Qamar. 



 2022                                     NUALS LAW JOURNAL                                 Vol.16  

 

[88] 

 

in determining the best possible way in which the environment could be 

protected.  

III. Conceptualizing Environment  

While creating humans as guardians,21 Allah makes us all trustees. This 

concept, referred to as ‘khilafa,’ restricts our role, and we are to safe-keep 

nature. This is similar to ‘stewardship’  (referred to as ‘khilafa’ in Arabic) that 

has been cast upon human beings on  Earth.22 Thus it is clear that humans are 

to manage Earth and are just a beneficiary.23  

Resources that are thus at his disposal should be managed properly, though he 

is given the power to use them for his own benefit. A balance is what is to be 

arrived it is one of the cardinal principles.  

Islamic principles thus make it clear that everyone’s interests and rights are 

protected, and man is to act as a steward. All are to be treated as equal, and all 

have the same rights to use resources.24 It lays down that “man is to walk 

modestly on this earth.”25. Man is to do nothing that will disrupt nature’s 

 

21 QURAN, “To God belongs the sovereignty of the Heavens and the Earth and to God is the 

return (of all).” 39:44 . 
22 QURAN, “...it is He Who appointed you Khalifs on this Earth.” 6:167.   
23 SHAHIH MUSLIM, “The world is beautiful and verdant, and verily God, be He exalted, has 

made you His stewards in it, and He sees how you acquit yourselves.”. 
24QURAN, “All of the resources upon which life depends have been created by God as a trust 

in our care. He has ordained sustenance for all people and for all living beings. “ And He has 

set within it mountains standing firm, and blessed it, and ordained in it its diverse sustenance 

in four days, alike for all that seek.” 41:10.  
25 QURAN, Surah Al-Furqan, 25:63. 
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balance26 and change Allah’s creation.27 It is said that the Earth records 

everything that we have done to Her, and She will recount all of it.28 

Prophet Muhammad's stand on environmental protection is laid down in 

‘Environmental Protection in Islam.’29 It is understood that “Created beings 

are the dependents of God, and the creature dearest unto God is he who does 

the most good to God's dependent.” Human good deeds ‘are not limited to the 

benefit of the human species but rather extend to the benefit of all created 

beings.’ 

Yet another concept is ‘tahweed’ (unity) which puts across that Allah is 

unity.30 By this, we understand that man and nature are one. The idea of cosmic 

symbiosis (Takaful) has been mentioned in Islam.  Islam says that each being 

has a definite role, and these roles will lead to harmony. Therefore it believes 

that we all should serve God and work for the collective good31. 

The Quran urges humans to be moderate; “it is He who produces gardens, 

both cultivated and wild, and palm trees and crops of diverse kinds and olives 

 

26 QURAN, Surah Al-Rahman, 55:3-13. 
27 QURAN, Surah Al-Nisa’, 4:119. 
28 QURAN, Al-Zalzala, 99:1-4. 
29 Meteorology and Environmental Protection Administration, Kingdom of Saudi Arabia, 

http://islamset.net/env/index.html, (last visited July 4, 2022). on July 4, 2022. 
30 For more about Islamic monotheism, see Chapter 112 of the Quran, Surah Ikhlas. The 

chapter reads as follows: 

112:1 Say, “He is Allah, [who is] One,  

112:2 Allah, the Eternal Refuge. 

112:3 He neither begets, nor is born, 

112:4 Nor is there to Him any equivalent.” 
31 “… Truly God will not change the condition of a people until they change the condition of 

their own souls.” Al-Ra‘d, 13:11. 
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and pomegranates both similar and dissimilar. Eat their fruits when they bear 

fruit and pay their dues on the day of their harvest, and do not be profligate. 

He does not love the profligate”32. 

A beautiful relationship between humans and the universe can be seen in the 

Quran and its teachings33:  

1. A relationship of meditation, consideration, and contemplation of 

the universe and what it contains. 

2. A relationship of sustainable utilization, development, and 

employment for man’s benefit and for the fulfillment of his 

interests. 

3. A relationship of care and nurture for man’s good works is not 

limited to the benefit of the human species but rather extends to the 

benefit of all created beings, and ‘there is a reward in doing good 

to every living thing.’  

The concept of ‘akrah’ or ‘accountability’ puts across that we will all be 

judged by Allah for our actions. On that day, we will be looking into whether 

we were good trustees or not. This also puts across that man should limit his 

needs and resource use as well. Ubuddiya  (servitude to One God) conveys 

that all creation is in submission to Allah.34 The reason why harmony and 

balance are there on this Earth is due to the fact that the creation follows the 

 

32 QURAN, 6:141. 
33 A. Bagader et.al. (Eds.), Environmental Protection in Islam- A General Introduction, ISLAM 

RELIGION http://www.islamreligion.com /articles/ 307/viewall/, (last visited July 4, 2022). 
34 “To Him belongs whatever is in the Heavens and the Earth. All are obedient to Him.” Quran 

30:26. 
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course that Allah has charted-which is the ‘law of nature’ or the; the ‘natural 

order of the universe,’ as has been put across in the Quran, 

“See you not that it is God Whose praises are 

celebrated by all beings in the Heavens and on 

Earth, and by the birds with extended wings? 

Each one knows its prayer and glorification; And 

God is aware of what they do”35. “The seven 

Heavens and the Earth and all that is therein, 

glorify Him and there is not a thing but that it 

glorifies His Praise - but you do not understand 

their glorification. Truly, He is Ever Forbearing, 

Oft-Forgiving”36. “There is nothing in the 

Heavens and the Earth but comes unto the Most 

Beneficent (God) as a slave.”  

‘Fitra’ (Arabic for ‘nature’ or ‘inherent quality’), a natural Islamic 

temperament, is a state of purity and puts across intrinsic goodness. This line 

of thought believes that everything is for good. Islam believes that if all were 

in this state, they would recognize their Creator and would automatically 

worship Him and recognize only Him as God37.  This leads to a symbiotic 

relationship between man and nature38.  

Recognition that has been widely given to these principles has played a role in 

shaping the various legislative principles that Islamic law includes. 

 

35 QURAN, 24:41. 
36 Id., 17:44. 
37 “So set you your face towards to the religion of monotheism, the fitra (natural religion) of 

God according to which He created mankind. Let there be no change in the creation of God: 

this is the upright religion, but most among mankind do not understand.” Quran 30:30. 
38 Abdur Rahman Mahdi, The Creation of an Environmental Conscience, ISLAM RELIGION, 

http://www.islam religion.com /articles/333/viewall/, (last visited July 4, 2022).  
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IV.  Islamic Law and Environment Protection 

As was pointed out, Islamic law tried to imbibe various notions of 

environmental protection, and they have been the source of environment-

related laws in Islamic nations. This part would try to identify some of the 

general principles that form the basis of the law and further draw specific 

instances of such laws which deal with different types of resources.  

Shari’a39 Law led to various legislative principles40 

1. Allah owns the Earth and all that it encompasses. The land is held 

by man only for its utility value. The public property right is 

limited.  

2. Rights are to be given importance. In case of abuse, it would be 

penalized.  

3. Rights that accrue from common resources are protected. 

4. Utilizing resources that are rare and limited is controlled.  

5. Protecting the common good and welfare is paramount.  

6. Protection is afforded to benefits, and damages are lessened or 

done away with.  

 The growth of Shari’a Law also gave rise to various institutions that 

facilitated environmental protection41. 

1. People who reclaim or revive land (‘ihya’al mawat’) have 

ownership rights. 

 

39 The Arabic word translates as ‘track’ or ‘road’.  
40 Fazlun M Khalid, Islam and the Environment in Mr Peter Timmerman (ed.), Encyclopedia 

of Global Environmental Change, (5 John Wiley & Sons Ltd, Chichester, 2002), p. 335. 
41 Id. 
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2. Land grants (‘iqta’) may be made by the state for reclaiming as 

well as developing such lands. 

3. The State can lease land(‘ijara’) for its usufruct to aid reclamation 

and development.  

4. Special reserves (‘hıma’), as conservation zones, can be 

established.  

5. The establishment of inviolable zones (‘al-harım’) can be done by 

the state. Here there are certain prohibitions or restrictions on use. 

Such areas can be created near water sources or public utility areas.  

6. Mecca and Medina are to be the two sacrosanct sanctuaries (‘al-

haramain’). Both florae, as well as fauna, are protected within 

these areas.  

7. Charitable endowments (‘awqaf’) may be created to aid 

conservation.  

Countries that followed Islam had a ‘Hisba’ – an agency headed by a  

‘Muhtasib’ 42 which encouraged good and discouraged wrong-doings. 

It is also laid down that Allah created this world to make man realize the 

objectives of contemplation, worship, inhabitation, construction, sustainable 

utilization, and enjoyment and appreciation of beauty. As a result of all these, 

man has no right to exploit resources43.  Islam does not allow abuse; rather, it 

 

42 Fazlun M. Khalid, Islam and the Environment in Mr Peter Timmerman (ed.), Encyclopedia 

of Global Environmental Change, 5, 335 John Wiley & Sons Ltd, Chichester, 2002). 
43 “If any Muslim plants a tree or sows a field, and a human, bird or animal eats from it, it 

shall be reckoned as charity from him.” Saheeh Al-Bukhari, Saheeh Muslim. 



 2022                                     NUALS LAW JOURNAL                                 Vol.16  

 

[94] 

 

promotes sustainable development. This allowed life to flourish through 

agriculture, cultivation, and construction44.  

The Quran lays down that everything has two foremost functions45:  

1. A religious function, and 

2. A social function  

The former is evidence as regards the creator and his power, and the latter is 

to serve all creations, including mankind. This helps maintain balance. 

Anything which disturbs this balance violates God’s will. Quran also 

advocates moderation46.  Islam also puts across teachings on sharing; the 

concept of ‘zakat’ (alms; giving to the poor) and the prohibition of ‘riba’ 

(usury/interest) is a testament to this. Islam forbids damage of all forms and 

kinds - “There shall be no damage and no infliction of damage.”47 Shari’a also 

lays down that “The averting of harm takes precedence over the acquisition of 

benefits.”48 

Islam exhorts that goods are reused and waste products are recycled. Hisham 

ibn 'Urwa said that his father said, "I asked 'A'isha, may Allah be pleased with 

her, 'What did the Prophet, may Allah bless him and grant him peace, do in 

 

44 “…It is He Who has produced you from the Earth and settled you therein...” Quran 11:61.  
45 Dr. A. Bagader et.al. (Eds.), “Environmental Protection in Islam- A General Introduction”, 

http://www.islamreligion.com /articles/ 307/viewall/, (last visited July 4, 2022). . 
46 QURAN, 6:141 
47 QURAN, Surah Al-Hakim. 
48 See, TONY WATLING, ECOLOGICAL IMAGINATIONS IN THE WORLD RELIGIONS: AN 

ETHNOGRAPHIC ANALYSIS, 162 (Continuum International Publishing Group, London, 2009).  
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his house?' She replied, 'He mended his sandals and worked as any man works 

in his house.'"49 

 There are also instances wherein the Hadith mentions that the environment 

should not be defiled.  

“Abu Sa’eed Al-Himyari narrated that: …Mu’adh 

said: "O 'Abdullah! Denying a Hadith from the 

Messenger of Allah is hypocrisy, and its sin is 

upon the one who said it (if it is not true). I did 

indeed hear the Messenger of Allah say: 'Beware 

of the three things which provoke curses: 

Relieving oneself in watering places, in places of 

shade, and in the middle of the street.'"50 

A. Tenets relating to wastage and extravagant use of 

resources 

Islam also strictly speaks against wastage and extravagance, clearly laying 

down that we should not be using more resources than what we need.  

“O children of Adam, take your adornment [i.e., 

wear your clothing] at every masjid, and eat and 

drink, but be not excessive. Indeed, He likes not 

those who commit excess”51. 

Islam is committed to ensuring that resources are put to best use and are not 

wasted. It also ensures that we need to ensure that these resources are to be 

enjoyed by all, including succeeding generations.  

 

49 AL-ADAB AL-MUFRAD, Book 30, Hadith 539.  
50 SUNAN IBN MAJAH, Vol 1, Book 1, Hadith 328. 
51 QURAN, Surah Al-A’raaf, 7:31.  
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Abu Sa’id al-Khudri reported that the Messenger 

of God had said: “The most dreadful thing I fear 

in your case is what Allah brings forth for you in 

the form of the adornment of the world. They (the 

Prophet's Companions) said: Messenger of Allah, 

what is the adornment of the world? He said: 

Blessings (the natural resources) of the earth. 

They (again) said: Messenger of Allah, does good 

produce evil? He said: No, only good comes out 

of good. No, only good comes out of good. No. 

Only good comes out of good. All that which the 

spring rain helps to grow kills or is about to kill 

but (the animal) which feeds on vegetation. It eats 

and when its flanks are distended, it faces the sun, 

it chews the cud, it has dunged and urinated. It 

returns and eats. This wealth is green and sweet, 

and he who accepts it and applies it rightly, finds 

it a good help, but he who takes it wrongfully is 

like one who eats without being satisfied.”52 

B. Regulating the use of water, air, and land 

Since it began as a religion in the desert community, water conservation has 

assumed a lot of significance.  Islam believes that Allah created water as the 

basis and origin of life53. Every single being which has life, whether it be 

plants, animals, or even man, relies on water. “Verily... in the rain that God 

sends down from Heaven, thereby giving life to the Earth after its death...”54. 

 

52 SHAHIH MUSLIM, Book 12, Hadith 159. 
53  QURAN, “We made from water every living thing…” 21:30.  
54 Id., 2:164. 
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“It is He Who sends down water from the sky; and thereby We have brought 

forth the plants of every kind…”55 

The importance is further stressed in -  “And you see the Earth barren and 

lifeless, but when We pour down rain upon it, it stirs and swells, and puts forth 

growth of every resplendent kind”56; “And We send down pure water from the 

sky, thereby to bring to life a dead land and slake the thirst of that which We 

have created-cattle and men in multitudes.”57 While there are verses that 

exhort humans to recognize the Supreme Being, one can also look at these 

verses as portraying the importance of certain resources. God wants man to 

realize the importance of water, as is clear from-  “Have you seen the water 

which you drink? Was it you who sent it down from the rain cloud, or did We 

send it? Were it Our will; We could have made it bitter; why then do you not 

give thanks?”58 God also ensures that Man remembers that it is a gift from 

Him when he asks them, “Say: Have you considered, if your water were one 

morning to have seeped away, who then could bring you clear-flowing 

water?”59 

Water is also responsible for purifying the body60 so that man meets God 

clean. Its importance can also be understood from the following verses.  “It is 

He Who has made the sea of service, that you may eat thereof flesh that is 

fresh and tender, and that you may bring forth from it ornaments to wear, and 

 

55 Id., 6:99. 
56 Id., 22:5. 
57 Id., 25:48-49. 
58 Id., 56:68-70. 
59 Id., 67:30. 
60 “And He caused rain to descend on you from heaven to cleanse you therewith…” Id., 8:11.  
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you see the ships therein that plough the waves, that you may seek of His 

bounty”61 and “Lawful to you is the pursuit of water-game and its use for food 

a provision for you, and for those who travel…”62.  

Conservation of water is a must, based upon the thought that if anything is 

vital to preserving life, then those resource needs to be protected at any cost. 

God commanded the people of Thamud and their camel, “And tell them that 

the water shall be shared between them…”63 and the Prophet said: “Muslims 

are to share in these three things: water, pasture, and fire.”64   

Prophet Mohammed once said to his companion Sa’d, who was performing 

ablutions: “What is this wastage, O Sa’ d?” “Is there wastage even in washing 

for prayer?” asked Sa’ d; and He said, “Yes, even if you are by a flowing 

river!”65  

Air’s functions, apart from it being a life-giver, have also been mentioned in 

the Quran, as the role played in pollination66;  “And He it is Who sends the 

winds as tidings heralding His grace: until when they have raised a heavy-

laden cloud, We drive it to a dead land and cause the rain to descend upon it, 

and thereby bring forth fruits of every kind.”67  

 

61 Id., 16:14. 
62 Id., 5:96. 
63 Id., 54:28. 
64 Abu-Dawud, Ibn Majah, & Al-Khallal. 
65 Sunan Ibn Majah, Vol 1, Book 1, Hadith 425. 
66 “And we send the fertilizing winds...”QURAN, 15:22. 
67 Id., 7:57. 
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Allah mandates that Land, too, is protected-  “And the Earth He has 

established for living creatures.”68 Moreover, this is what has served as the 

raw materials for the creation of both plants69 and animals70. The land has been 

shown as a source of sustenance and one that provides a livelihood for us. The 

importance of the same has been shown in various verses71.  

It has to be kept in mind that it is from the produce of Earth that we all are 

being provided with all the necessary things that we are to have for the 

continuation of life, as is made evident in the following verse- “And We have 

provided in it sustenance for you, and for those whom you do not support”72; 

“And a sign for them is the lifeless Earth: We bring it to life and bring forth 

from it grain of which they eat. And we have made therein gardens of palms 

and vines”73. Any such acts that necessarily lead to the destruction and 

degradation of life are forbidden in the first instance itself.  

C. Affording protection to flora and fauna 

Islam considers flora and fauna in two ways:74  

 

68 Id., 55:10. 
69 QURAN, “And God has made you grow, as a plant from the Earth; then to it He returns you, 

and He will bring you forth a new...” Id., 71:17-18. 
70 QURAN, “And among His signs is that He has created you from dust; then behold, you are 

humans scattered widely. He has also made the land our home and the home of all terrestrial 

beings”Id., 30:20. 
71 QURAN, “Have We not made the Earth a vessel to hold the living and the dead? And We 

have made in it lofty mountains and provided you sweet water to drink”; Quran 36:33-35 

“And a sign for them is the lifeless Earth: We bring it to life and bring forth from it grain of 

which they eat. And we have made therein gardens of palms and vines.” Id., 77:25-27 
72 Id., 15:19-20. 
73 Id., 36:33-35. 
74 Dr. A. Bagader et.al. (eds.), Environmental Protection in Islam- A General Introduction, 

http://www.islamreligion.com /articles/ 307/viewall/, (last visited July 4, 2022).  
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1. They are living beings, and by their very existence, they glorify Allah. 

2. They are to be of service to man and other beings and have well-

defined roles to play.  

The importance is clear from The Prophet’s exhortation: “Even when the Day 

of Judgment comes (upon you) if anyone has a palm-shoot in hand, he should 

plant it.”75  

The Quran teaches that animals are living beings. It is taught that they were 

created to live in communities (umam/umma) by Allah.76  Their loss is a direct 

revolt against God, as can be clearly understood by the verse- “Because of 

that, We decreed for the Children of Israel that whoever slays a soul for other 

than a soul, or for corruption in the land, it shall be as if he had slain mankind 

altogether; and whoever saves the life of one, it shall be as if he had saved the 

life of all mankind. Our messengers have already come to them with clear 

proofs, but after that, many of them still commit excesses in the land.”77 It is 

said that Allah cares for all his creations78. 

 Prophet Muhammad was sent by God as: “…a mercy to all beings”79. He said: 

“The merciful are shown mercy by the All-Merciful. Show mercy to those on 

Earth, and He Who is above the Heavens will show mercy unto you.”80 The 

 

75 SAHIH, Al Abani, 1:4 
76 QURAN, 6:38. 
77 QURAN, Surah Al-Maida, 5:32. 
78 Quran, 11:6. 
79 Id., 21:107. 
80 Abu Dawud; Al-Tirmidhi. 
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fire of hell was the punishment if anyone caused the death of an animal due to 

starvation or thirst81. Islam permits hunting and fishing as long as it is for food, 

but cutting down trees wantonly was forbidden82. The verse “And they are 

animals possessing inviolability just as do women and children”83 lays down 

that all animals have certain legal rights, enforceable by the courts and by the 

‘hisbah.’ Causing pain is not justified under any situation and it includes 

mental pain as well84. 

Even Prophet Mohammed was once chastised by Allah for overlooking his 

horse. This is made clear in the Hadith:  

“The Prophet(s) was seen wiping the face of his 

horse with his gown (jullabiyah). When asked 

why he was doing that, he replied: Last night I had 

a reprimand from Allah regarding my horse for 

having neglected him.”85  

Muslim jurists have explained their view as regards the rights that are given to 

them-  

“The rights of livestock and animals with regard 

to their treatment by man: These are that he spend 

on them the provision that their kinds require, 

even if they have aged or sickened such that no 

benefit comes from them; that he not burdened 

 

81 SHAHIH MUSLIM, Saheeh Al-Bukhari. 
82 Id. 
83 Muwaffaq ad-Din ibn Qudamah. 
84 Hadith. 
85 Muwatta Malik, Book No. 21, Hadith No. 1007. See, https://sunnah.com/urn/510070, (last 

visited July 4, 2022).  
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them beyond what they can bear; that he has not 

put them together with anything by which they 

would be injured, whether of their own kind or 

other species, and whether by breaking their 

bones or butting or wounding; that he slaughter 

them with kindness if he slaughters them, and 

neither flay their skins nor break their bones until 

their bodies have become cold and their lives have 

passed away; that he not slaughter their young 

within their sight; that he set them apart 

individually; that he make comfortable their 

resting places and watering places; that he put 

their males and females together during their 

mating seasons; that he not discard those which 

he takes in hunting; and neither shoot them with 

anything that breaks their bones nor bring about 

their destruction by any means that renders their 

meat unlawful to eat.”86  

Animals are to be treated with compassion, and intentionally hurting them is 

considered a sin.  

“The Prophet said, "A woman entered the (Hell) 

Fire because of a cat which she had tied, neither 

giving it food nor setting it free to eat from the 

vermin of the earth."87 

 

86 ‘Izz ad-Din ibn ‘Abdas-Salam’, in Qawa ‘id al-Ahkamfi Masalih al-Anam’. The said part 

comes to the forefront while discussing huquq al-’ibad: i.e., the rights or legal/moral claims 

which humans and other beings have over a lawfully accountable individual. Rights/claims of 

humans have predominance over similar rights extended to animals. The latter’s rights also 

are subject to limitations. However, the principles are applicable to both humans as well as 

other beings.  
87 SHAHIH BUKHARI, Vol 4, Book 54, Hadith No 535.  



 2022                                     NUALS LAW JOURNAL                                 Vol.16  

 

[103] 

 

“The Prophet said, "A man felt very thirsty while 

he was on the way, there he came across a well. 

He went down the well, quenched his thirst and 

came out. Meanwhile, he saw a dog panting and 

licking mud because of excessive thirst. He said 

to himself, "This dog is suffering from thirst as I 

did." So, he went down the well again and filled 

his shoe with water and watered it. Allah thanked 

him for that deed and forgave him. The people 

said, "O Allah's Messenger! Is there a reward for 

us in serving the animals?" He replied: "Yes, there 

is a reward for serving any animate (living 

being).”88 

Examples of animals displaying love and affection towards their young ones 

are also mentioned. All these put across the importance that needs to be 

attached and the care that needs to be given to fellow creatures.  

“Ibn Mas’ud reported: We were with the 

Messenger of Allah in a journey when he drew 

apart (to relieve nature). In his absence, we saw a 

red bird which had two young ones with it. We 

caught them, and the red mother bird came, 

beating the earth with its wings. In the meantime, 

the Prophet returned and said, "Who has put this 

bird to distress on account of its young? Return 

them to her." He also noticed a mound of ants 

which we had burnt up. He asked, "Who has set 

fire to this?" We replied: "We have done so." He 

 

88 SHAHIH BUKHARI, Book 46, Hadith 27. 
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said, "None can chastise with fire except the Rubb 

of the fire."89 

D. Islamic Military Jurisprudence  

Abu Bakr, the first Caliph of the Muslim nation, was present when Prophet 

Muhammad issued various injunctions to the forces engaging in battle. His 

summary of the exhortations does, amongst others, throw light on 

environment-related aspects as well90. 

1. A sheep, a cow, or a camel should not be slaughtered except for food; 

2. No fruitful trees should be cut down, uprooted, or burnt  

3. Villages and towns should not be destroyed, and cultivated fields and 

gardens should not be spoiled; 

These do convey that even during times of war, certain rules, specifically as 

regards the environment and its constituents, need to be followed. It also 

ensures that such actions are to be resorted to at any cost. Incorporating other 

forms of life and mentioning that they should not be destroyed or killed speaks 

volumes about the importance that is being showered on them.  

V. Internalizing Religious Concepts into Mainstream Law -The 

Way Forward 

Islam truly believes that man’s actions, if controlled, can limit the reactions 

that they might otherwise cause to Mother Earth. It also clarifies that the 

 

89 Riyad as-Salihin, Book 17, Hadith 100. 
90 Youssef H. Aboul-Enein & Sherifa Zuhur, Islamic Rulings on Warfare, 1, 22 (2004) 

https://fas.org/man/eprint/islamic.pdf, (last visited July 4, 2022).   
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defences that we might use should also be environmentally friendly and should 

not result in further problems.  

The belief that the teachings of the Prophet are not being followed and this 

leads to certain sanctions is clear from “Corruption has appeared on earth and 

at sea because of what the hands of men have wrought; in order that God may 

make them taste the consequences of their actions; so that they might return’ 

[that is: so that they might return to God].”91 

 Even then, man still has not come to terms, is made clear by, 

“So We seized each of them [the various 

wrongdoers mentioned in the preceding verses] 

for their sin: among them were those upon whom 

We unleashed a hurricane, and among them were 

those who were seized by the Cry, and among 

them were those whom We caused the earth to 

swallow, and among them were those whom We 

drowned. But it was not God who wronged them, 

but rather, it was they who wronged 

themselves”92.  

 From these observations, it is clear that Islam does lay down the basic tenets 

of environmental protection fervently, hoping that its followers are conscious 

of this and thereby act accordingly. Instead of facing God’s wrath, followers 

are to lead an environment-friendly life, and it is their duty, as well as is made 

clear in, 

 

91 QURAN, Surah Al-Rum, 30:41. 
92 QURAN, Surah Al- ‘Ankabut, 29:40. 
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“Do you not see how God strikes similitudes? A 

good word is a good tree. Its roots are firm, and 

its branches reach up into heaven. It gives forth its 

fruits in every season, by the leave of its Lord / 

And the similitude of a bad saying is as a bad tree, 

uprooted from upon the earth, having no stability. 

/ God confirms those who believe by a firm saying 

in the life of this world and in the Hereafter; and 

God sends astray the evildoers; and God does 

what He will”93.  

The faith that followers have in religious tenets throws light on religion’s 

efficacy in protecting the environment. However, one needs to concentrate 

more on the ways in which it can be transformed in accordance with societal 

changes with time.  

Reading the scriptures and the various exhortations that it encompasses, one 

does really feel that a true representation of the values that it seeks to convey 

in mainstream law will go a long way in ensuring better environmental 

protection. What needs to be done to achieve this is to focus more on the duty 

aspect and instil in man the very notion of environment conservation and 

protection.  

Reformative punishment can be seen as a better alternative, especially to foster 

better environmental practices. Since one might feel that law, to a certain 

extent, fails on this ground, better integration of religious tenets and principles 

– in this case, auguring well for environmental protection - can be given legal 

recognition and legal backing, which in turn will help the cause.  

 

93 QURAN, Surah Ibrahim, 14:24-27. 
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Laws alone, we do understand, have not been able to prevent the destruction 

of the environment – and hence, an alternate method – religion, can be resorted 

to, with the hope that it will be able to exert pressure from within, being an 

internal factor, as opposed to law – an external factor, and make humans more 

duty-bound – and thereby protect the environment
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JUVENILE JUST-CIS: THE ISSUE OF 

REHABILITATION OF TRANSGENDER MINORS 

UNDER THE JUVENILE JUSTICE ACT 

Shubham AP Mohapatra* 

Abstract 

The doctrine of Parens Patriae, which transcended from the English common 

law to the Indian laws, allows for the State to extend protectionist policies to 

protect those incapable of protecting their own interests. Though incepted in 

the western jurisprudence, the doctrine has a strong influence over Indian 

laws, and it raises the pertinent issue of balancing the said doctrine with the 

Right to Life that the Indian Constitution guarantees to minors under Article 

21. The same was given cognizance in the case of L. Chandran v. 

Venkatlakshmi,1 wherein it was held that minors have the Right to Life and 

are not just mere chattel. Taking this observation into account, the following 

article discusses the protectionist sections of several Indian Legislations 

which fail to protect transgender minors with regard to their rehabilitation. 

Highlighting the lacunae in the Juvenile Justice Act, 2015 and the subsidiary 

provisions regarding the rehabilitation of Transgender Minors in India, the 

paper analyses the trajectory of the discourse on the same issue in the United 

States and proposes to adopt certain best practices from the States as a 

solution to the predicament in the country. 

I. Introduction 

It comes as no shock that the acceptance of transgender individuals by their 

family members is minuscule in India. The report released on transgender 

 

* 4th Year, B.A., LL.B. (Hons.) Student, NMIMS Kirit P Mehta School of Law. Email: 
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1
 L Chandran v. Venkatlakshmi, AIR 1981 AP 1. 
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people by the National Human Rights Commission reveals that only 2% of the 

transgender people live with their parents.2 Another study in the said report 

revealed that transgender minors constitute about 10.56% of the entire 

transgender population3. As evident from the aforementioned data sets, a large 

population of transgender children in India do not live under the care of their 

parents and lead independent lives. Thus, while India is largely protectionist 

in nature, it has failed to protect the rights of transgender minors. The same 

can be observed in the National Plan of Action for Children, wherein the 

interests of transgender minors have not been represented.4 

The Supreme Court has time and again transformed the meaning of the right 

to life under Article 215 of the Indian Constitution. The case of Maneka 

Gandhi v. Union of India6 upholds the right to live with dignity. It is the 

potential violation of this Fundamental Right that merits the instating of the 

emancipatory rights of Transgender Minors. An inevitable case when it comes 

to the discourse of transgender rights is the case of National Legal Services 

Authority v. Union of India,7 wherein the fundamental rights of the transgender 

were conferred by virtue of being granted legal recognition. 

In order to bring out the deplorable state of the transgender community across 

the country before the Presiding Bench of the NALSA, judgment stories of 

several transgender persons were shared in the courtroom. Amongst the 

 

2
 KERALA DEVELOPMENR SOCIETY, STUDY OF HUMAN RIGHTS OF TRANSGENDER AS A THIRD 

GENDER, 34 (NHRC, 2018).  
3
 Id. Table 2.1, Pg. 22.  

4
 National Plan of Action for Children, 2016. 

5
 INDIA CONST. art. 21.  

6
 Maneka Gandhi v. Union of India, 1978 AIR 597. 

7
 National Legal Services Authority v. Union of India, (2014) 5 SCC 438. 
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myriad of stories, the story of Laxmi Narayan Tripathy and of Siddarth Narrain 

highlighted the grim fact that the people belonging to the transgender 

community are subject to incessant abuse and only feel at home and live with 

dignity when they are with their fellow transgender in communities.8 Thus, it 

comes as a cause of grave concern when the Act aimed at curbing the issues 

of transgender persons does not allow for the separation of transgender 

children from their families except on court orders.9 While the Act lays down 

the rights of transgender children to live with their family members,10 Only 

the inability of the family to take care of the transgender child has been taken 

into account as a ground for rehabilitation.11 No express provision exists 

providing for redressal to such children in cases of physical abuse or 

discrimination at the hands of their parents. Furthermore, the transgender 

children are put in the care of a rehabilitation centre as opposed to a 

transgender community, potentially exposing the child to prejudice and abuse 

again and, thus, violating their Fundamental Right to live with dignity. 

II. Juvenile Justice Act And Rehabilitation Of Transgender 

Minors 

While the issue of rehabilitation of a deserted child should come under the 

purview of the Juvenile Justice Act12, by virtue of Section 37 (1), which 

mandates the Child Welfare Committee (hereinafter CWC) to place the 

abandoned child in a Child Care Institution (hereinafter CCI) after scrutinizing 

 

8
 Supra note 7, ¶ 10.  

9
 Section 12(1), The Transgender Persons (Protection of Rights) Act, 2019. [Hereinafter The 

Transgender Act]. 
10

 Id. Section 12(2).  
11

 Id. Section 12(3). 
12

 The Juvenile Justice (Care and Protection of Children) Act, 2015. 
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the case and after coming to a conclusion that reinstating the child back to their 

family is not in the best interest of the child, it is seen that the Act does not 

include, within its ambit, any provision for transgender children, thus 

undermining their protection. 

The primary aim of instating minors in CCI is for their rehabilitation.13 This 

was also affirmed in the case Bachpan Bachao Andolan v. Union of India,14 

wherein it was stated that rehabilitation would be the measure of success of 

the Juvenile Justice Act. However, it is observed that the process of adoption, 

or for that matter, any form of rehabilitation, is offered only for the children 

conforming to a binary gender, thus creating a paradox. The Juvenile Justice 

Act has essentially failed owing to the impossibility of a transgender minor 

getting rehabilitated under any of the alternatives provided by the act. 

A. The inability of a Trans Minor to Get Adopted 

The legislation analysed in the following section is the Adoption Regulations, 

201715 , owing to its secular nature, thus ensuring a uniform analysis for all 

transgender minors irrespective of their religion. It is observed that the 

determining criteria for a child to be legally free for adoption is provided under 

the ‘Certificate Declaring the Child Legally Free for Adoption’16 in Schedule 

I of the regulations. It can be inferred that the criteria consist of gender-neutral 

terms. The aggrieved child in question has been referred to as ‘child’, and no 

pronouns have been used. However, while this gives the illusion that the 

adoption is transgender-friendly, the mask unveils as one closely looks into 

 

13
 Id. Section 40.  

14
 Bachpan Bachao Andolan v. Union of India, (2011) 5 SCC 1. 

15
 Adoption Regulations, 2017.  

16
 Id. Schedule I.  
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the Registration Form for the purpose of adoption.17  Schedule VI of the 

regulation entails the ‘Online registration form and list of documents to be 

uploaded’ for the applicant interested in adoption to fill. Amongst the several 

other categories enumerated to record the preference of the applicant exists the 

category of gender preference, and the same provides for the following 

options: Boy/Girl/No Choice, hinting at the availability of children 

conforming to the binary gender only which effectively means that there exist 

no provisions for the adoption of transgender minors. 

Thus, while the latest available data reveals the presence of 59 adoptable 

transgender minors in the CCI,18 it is observed that adoption is taking the place 

of only minors conforming to the gender binary – hinting at the non-adoption 

of transgender Minors.19 

B. Impossibility of a Transgender Minor to be able to leave a 

Child Care Institution 

Another instance which highlights the existing paradox is the Escort Order20 

signed off by the CWCs in cases where a suitable rehabilitation has been 

identified for the minor in question. A closer look into the Order reveals that 

the same is not gender-neutral in nature (See Fig below). The same allows for 

the release of only Boy/Girl Children from the care of CWC, thus further 

 

17
 Id. Schedule VI. 

18
 Report of the Committee for Analysing Data of Mapping and Review Exercise of Child 

Care Institutions under the Juvenile Justice (Care and Protection of Children) Act, 2015 and 

Other Homes, Ministry of Women and Child Development, 2018. 
19

 Adoption Statistics, CARA (June 9, 2021)  

http://cara.nic.in/resource/adoption_Stattistics.html,  
20

 Form 45, Rule 82(4), Juvenile Justice (Care and Protection of Children) Model Rules, 2016.  

http://cara.nic.in/resource/adoption_Stattistics.html
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perpetuating the paradox that the rehabilitation process under the Juvenile 

Justice 

System in 

India does 

not cater 

to the 

interests 

of 

transgender minors. 

Fig.1 – Lack of Gender Neutrality in the Escort order. 

Source:  

Juvenile Justice (Care and Protection of Children) Model Rules, 2016 

C. Why the Lack of Gender-Neutral Provisions is an 

Impediment 

While it can be argued that the aforementioned paradox relies heavily on the 

semantics of the Act, the practical transcendence of the same is established by 

the non-adoption of adoptable transgender minors. Furthermore, the following 

factors can be noted to highlight that the lack of gender-neutral provisions 

handicap the rehabilitation of transgender Minors in CCIs. 

The Recognition of a Transgender person, as prescribed in the Transgender 

Act, calls for an application to the District Magistrate to issue a certificate 

recognizing the applicant as transgender. In instances where a minor wishes 
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to be an applicant, the same is to be done vide the minor’s parents.21 Since a 

transgender minor in a CCI will be unable to have parental representation, the 

aforementioned proviso effectively results in the impossibility of a 

transgender minor being legally recognized as transgender. This, coupled with 

the absent gender-neutral adoption provisions, ultimately hint at the fact that 

for the trans minor to be adopted, the said minor will legally be able to identify 

as their birth-assigned gender only, thus resulting in the misgendering of such 

children, which would contribute to elevated internalized psychopathology 

amongst such children.22 

The misgendering of such transgender children might also result in a scenario 

wherein their adoption takes place under the pretext of being of the gender 

with which they were born and not with which they identify themselves. This 

may give rise to instances wherein such children might have to come out to 

their adoptive parents as Trans, which in cases where such adoptive parents 

are transphobic, might end up reversing the adoption and giving up the child 

back in the Child Care Institutions. With recent statistics highlighting the fact 

that there has been a rise in the cases of failed adoption due to adjustment 

issues, the presence of a situation such as the aforementioned one does not 

seem to be bleak.23 This, in turn, creates a vicious cycle - pushing the child 

back to the same rejection they faced with their biological parents. 

III. Practical Issues with the Rehabilitation Procedure 

 

21
 Section 5, The Transgender Act, 2019. 

22
 Lily Durwoodet. al, Mental Health of Transgender Children Who Are Supported in Their 

Identities, 3 PEDIATRICS, 137 (2018). 
23

 PTI, Over 1,100 adopted children returned to child care institutions in last five years, THE 

HINDU (Jan. 5,2020), https://www.thehindu.com/news/national/over-1100-adopted-children-

returned-to-child-care-institutions-in-last-five-years/article30483915.ece. 

https://www.thehindu.com/news/national/over-1100-adopted-children-returned-to-child-care-institutions-in-last-five-years/article30483915.ece
https://www.thehindu.com/news/national/over-1100-adopted-children-returned-to-child-care-institutions-in-last-five-years/article30483915.ece
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While it can be argued that bringing in amendments to the aforementioned 

paradox, as suggested by the Law Commission,24 can result in solving the 

problem of rehabilitation of Transgender Children, it should be kept in 

cognizance that the practical transcendence of the Act is marred with 

inconsistencies and complications. 

A. Procedural Lacunae 

One of the first steps in the process of rehabilitation under the Juvenile Justice 

Act is the cognizance of the excluded child by the Police Officer.25 However, 

this, in turn, is a paradoxical situation as many transgender persons cannot 

approach a police station, fearing harassment, thus hinting at the non-

availability of Child Care Institutions to a large number of transgender 

minors.26 A practical transcendence of the aforementioned can be seen in the 

fact that despite the fact that about 10.58% of the entire transgender population 

amount to minors and a large number of them are known to live away from 

their parents,27 only 92 transgender children are found to be housed under the 

Child Care Institutions presently.28 

The second issue with the procedure is that the protection of the child is almost 

entirely dependent on the discretion of the Child Welfare Committee, i.e., 

placing the Child under the care of Child Care Institutions will take place only 

 

24
 Law Commission of India, Consultation Paper on Reform of Family Law ¶4.57, Pg 110 

(Aug. 31, 2018).  
25

 Supra note 12, Section 32(1). 
26

 Neeraj Chauhan, Left alone: Just 2% of trans people stay with parents, TIMES OF INDIA 

(AUG.13, 2018) , https://timesofindia.indiatimes.com/india/left-alone-just-2-of-trans-people-

stay-with-parents/articleshow/65380226.cms. 
27

 Supra note 2.  
28

 Page 6, Supra note 18.  

https://timesofindia.indiatimes.com/india/left-alone-just-2-of-trans-people-stay-with-parents/articleshow/65380226.cms
https://timesofindia.indiatimes.com/india/left-alone-just-2-of-trans-people-stay-with-parents/articleshow/65380226.cms
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if the committee is satisfied that there is a need for the same.29 Albeit the 

provisions merit for the Committee to take into account the wish of the child,30 

it is succeeded by an ambiguous requirement of if the committee deems for 

the child to be mature enough to have a viewpoint. The aforementioned 

provisos present a similar predicament as the Transgender Act, which denied 

the transgender person the right to self-autonomy. With the knowledge that 

99% of transgender persons have suffered social rejections on more than one 

occasion31, the risk of placing the safety of a transgender minor solely at the 

hand of a single committee empowered with arbitrary powers is too high to be 

overlooked. It is to be observed that the composition of the Inspection 

Committee calls for a team of 3 members, of which at least one is mandated 

to be a woman.32 The lack of transgender representation in this arena, too, 

might result in wrongful decisions by the CWC against the transgender minor. 

B. Infrastructural Lacunae 

If one were to overlook the procedural lacunae, there still exist issues 

pertaining to the infrastructure of the Child Care Institutions. It is seen that the 

provisions provide for the formulation of separate Children's Homes for Boys 

and Girls.33 Apart from the obvious psychological trauma caused by the 

misgendering of Trans Youth34, placing them in either of the available 

Children’s Homes can subject them to intensive bullying and abuse by fellow 

children. It is observed that there exists no observable public data on instances 

 

29
 Supra note 12, Section 35(2). 

30
 Id. Section 37(1). 

31
 Supra note 2. 

32
 Supra note 12, Section 4(2).  

33
 Supra note 17, Section 29(1). 

34
 Erin Archer Kelser, Responding to Transgender Youth with Dignity and Respect, HEALTH 

PROGRESS 41,47 ( 2019). 
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of bullying within the Child Care Institutions in the country.35 While there 

exist provisions laying down repercussions for children with unacceptable 

behaviour, it is unambiguous as to what constitutes unacceptable behaviour.36 

The lack of data on the behaviour of children within the institute makes it 

impossible to gauge if there exist instances of social exclusion, discrimination 

and bullying of trans children by the other cis-gendered children in the 

institution. However, from research available regarding the situation of trans 

minors in U.S. foster care homes, wherein it has been observed that every 

LGBT youth in the system has been subjected to verbal harassment resulting 

in 78% of them being either removed or them running away from the 

institution,37 From this, it can be concluded that it is highly likely that trans 

minors are subject to mistreatment in the Child Care Institutions. A positive 

step towards this issue has been taken by Bengaluru, which instated the first 

Transgender Children Homes in the country38 , but the lack of redressal 

methods for the same is still a cause of concern. 

Social Audits39 of the Child Care Institutes reveal further infrastructural 

concerns with them. It has been seen that the education of the children in such 

institutes has been neglected, with most of them engaged in daily chores owing 

to the understaffing of such establishments, thus denying them their Right to 

Education. Another glaring flaw in the infrastructure is the lack of preparation 

 

35
 Page 127, Supra note 18. 

36
 Section 69(n), Supra note 20.  

37
 Mimi Laver, Addressing the Needs of and Advocating for LGBTQ Youth in Foster Care, 

AM. BAR. ASS’N CENTER ON CHILDREN AND THE LAW (2013). 
38

 Tanu Kulkarni, India’s first Transgender Children’s homes will be in Bengaluru, THE 

HINDU (Dec. 3, 2020), https://www.thehindu.com/news/national/karnataka/indias-first-

transgender-childrens-homes-will-be-in-bengaluru/article33243137.ece.  
39

 S Kumar Askand Pandey and Anurag Bhaskar, Social Audit of Child Care Institutions 

(CCIS): Experiences from Uttar Pradesh, 9 RMLNLUJ (2017) 70.  

https://www.thehindu.com/news/national/karnataka/indias-first-transgender-childrens-homes-will-be-in-bengaluru/article33243137.ece
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of the Individual Child Plan (hereinafter ICP) in direct contravention of the 

provisions of the Juvenile Justice Act.40 The ICP warrants the government to 

alter the services provided in the Children’s Homes according to what is 

entailed in the plan. This is a severe hindrance in the protection of transgender 

minors. The ICP records the needs of the child, including emotional and 

psychological support needs.41 It is seen that in most cases, transgender people 

suffer from gender dysphoria, which results in them being discontent with the 

gender with which they were born.42 The same is a treatable condition which 

focuses on providing support such as counselling, hormone therapy and 

surgery to concur the physical body to the gender that the individual identifies 

with. The lack of ICP effectively means a silence on gender dysphoria of such 

minors, which adds to their growing anxiety, depression, negative self-esteem 

and social isolation. 

IV. From Just-Cis To Justice – Notes from the USA 

This section aims at focusing on possible solutions to counter the issue of 

rehabilitation of transgender minors in India. As the paper elucidates, one of 

the major impediments to the rehabilitation of trans minors is the lack of 

legislation and policies governing the same. Thus, the very first step towards 

solving the issue would be to ensure that the provisions governing 

rehabilitation are gender-neutral in nature and are inclusive of transgender 

minors, as recommended by the Law Commission Report.43 However, this is 

 

40
 Supra note 12, Section 50(3).  

41
 Form 7, Juvenile Justice (Care and Protection of Children) Model Rules, 2016. 

42
 Report of the Expert Committee on the Issues relating to Transgender Persons, Ministry of 

Social Justice & Empowerment, 2013. 
43

 Supra note 24.  
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not an exhaustive solution to the said problem; rather, it opens avenues to solve 

the other issues pertaining to the rehabilitation of trans minors. 

As opposed to India, wherein the issues of Transgender Minors and Child 

Rehabilitation Centres was discussed for the first time only in 2018 in the 

Report of the Committee for Analysing Data of Mapping and Review Exercise 

of Child Care Institutions under the Juvenile Justice (Care and Protection of 

Children) Act, 2015 and Other Homes by the Ministry of Women and Child 

Development44; The United States has observed the said issue in multiple 

instances triggering research on the same. Thus, it is proposed that as a 

solution to the issue at hand, it is imperative to observe the developments in 

the U.S. and adopt certain best practices of the same therein. 

A. Trans Adoptive Parents 

While the inclusion of transgender persons in the rehabilitation provision 

allows for the habitability of transgender minors, it still does not ensure their 

rehabilitation. With the already observed fact as to how only 2% of 

transgender persons live with their parents45, it is safe to assume that Indian 

society is still largely prejudiced against transgender people and thus 

expecting the adoption of transgender minors by heterosexual couples largely 

stands to be utopic. Thus, to ensure the rehabilitation of transgender minors, it 

is suggested that one of the most effective ways would be legalizing 

transgender adults to be able to adapt. However, the present guidelines allow 

 

44
 Supra note 18. 

45
 Supra note 2. 
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only heterosexual couples, single males and females, to be prospective 

adoptive parents.46 

With Obergefell v. Hodges47 recognizing same-sex marriage in all 50 states of 

the United States, soon after adoption by the LGBTQ community as well was 

legalized in the entire nation.48 Thus, it is suggested that India must adopt the 

aforementioned American rulings for the welfare of trans minors in the 

country. It is observed that while adoption for the LGBTQ community is legal 

in all American states, some still are discriminatory in nature.49 Thus, in 

addition to establishing the civil rights of transgender adults, it is imperative 

to ensure that the adoption process is free from discrimination. For the same, 

it is suggested that an anti-discrimination policy be imbibed running on the 

blueprint of the Every Child Deserves a Family Act, a Bill that was introduced 

in the U.S. Congress in 2015.50 The same prevented prejudice on the basis of 

the sexual orientation, gender identification, or marital status of the adults 

involved, and, on the basis of the sexual orientation and gender identification 

of the minor involved from creating a hurdle in the adoption process. 

While the aforementioned suggestions are ideal for countering the issue of 

rehabilitation of trans minors, with the petition sought to grant the LGBTQ 

 

46
 Section 57, Juvenile Justice Act, 2015. 

47
 Obergefell v. Hodges, 576 U.S. 644 (2015). 

48
 Oscar Lopez, In good faith? U.S. legal battle over gay adoption intensifies, REUTERS (Jan. 

5, 2020), https://www.reuters.com/article/us-usa-lgbt-adoption-idUSKBN21D01I.  
49

 Sarah Warbelow et. al, 2020 State Equality Index: A Review of State Legislation Affection 

the Lesbian, Gay, Bisexual, Transgender and Queer Community and a Look Ahead in 

2021,HUMAN RIGHTS CAMPAIGN FOUNDATION(2020). 
50

 S.1382 - Every Child Deserves a Family Act, 114th Congress (2015-2016).  

https://www.reuters.com/article/us-usa-lgbt-adoption-idUSKBN21D01I
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community civil rights dismissed,51 the inclusivity of Trans adults under 

prospective adoptive parents seems to be bleak. 

 

B. Litigation, Advocacy Groups and Policy Inclusion 

With the issue of re-habitability of trans minors addressed, the next 

impediment to the entire process is the conditions in which such minors have 

to reside in the CCIs. 

R. G et al. v/s Koller et al., 52 three LGBTQ youth filed a motion in order to 

seek relief from the abuse they were subject to at the Hawaii Youth 

Correctional Facility. The plaintiffs won the case, and the facility was asked 

to implement Anti-Harassment Policies to protect the LGBTQ youth in the 

facility. The facility was also asked to bring in a grievance redressal system 

for the foster kids to be able to report instances of abuse. Furthermore, the staff 

was to undergo sensitization training in order to not discriminate against 

LGBTQ children in the facility.   

Similarly, in Doe v/s Bell,53 the court exempted Doe, a born male identifying 

as a female, from the policy of the New York City Administration for 

Children’s Services which prohibited children in the all-male foster care 

facility from wearing dresses or skirts. 

 

51
 PTI, SC dismisses review plea seeking marriage, adoption, surrogacy for LGBTQ, 

BUSINESS STANDARD (Aug. 12, 2019), https://www.business-standard.com/article/pti-

stories/sc-dismisses-review-plea-seeking-same-sex-marriage-adoption-surrogacy-for-lgbtq-

119081200515_1.html.  
52

 R.G. et al v. Koller et al, 415 F. Supp. 2d 1129, 1133 (D. Haw. 2006). 
53

 Doe v. Bell, 754 N.Y.S.2d 846, 847 (N.Y. Sup. Ct. 2003). 

https://www.business-standard.com/article/pti-stories/sc-dismisses-review-plea-seeking-same-sex-marriage-adoption-surrogacy-for-lgbtq-119081200515_1.html
https://www.business-standard.com/article/pti-stories/sc-dismisses-review-plea-seeking-same-sex-marriage-adoption-surrogacy-for-lgbtq-119081200515_1.html
https://www.business-standard.com/article/pti-stories/sc-dismisses-review-plea-seeking-same-sex-marriage-adoption-surrogacy-for-lgbtq-119081200515_1.html
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In a case against the City of Philadelphia Department of Human Services and 

the Youth Centre, Lambda Legal fought for L.P., a transgender woman who 

was subjected to abuse during her tenure in the youth facility.54 As an outcome, 

the department had to adopt anti-harrasment policies for the protection of 

LGBTQ youth, and the staff underwent sensitization training. Furthermore, 

the policies allowed for the youth to reside in places corresponding to their 

preferred gender identity and mandated the staff to refer to such youth 

according to their preferred name and pronouns. Furthermore, the policies also 

barred any restrictions on clothing and grooming products that such children 

sought after.55 

The aforementioned cases reveal that even in the absence of governing 

statutes, as is the case in India, trans minors can still enforce their protection 

through litigation by virtue of violation of Fundamental Rights. However, for 

the same, the role of the advocacy groups is paramount, as seen in the L.P v/s 

Philadelphia56 case or in NALSA v/s Union of India.57 Thus, one of the first 

steps to resolving the issue is for the advocacy groups in the country to identify 

the same, carry out groundwork research on the present situation of trans 

minors in the CCIs, and present it in front of the Indian Courts. Bringing the 

inefficacy of the CCIs to follow the prescribed practices in light of the 

Judiciary and highlighting the plight of the transgender minors in such 

 

54
 L.P. v. Philadelphia, et al, www.lambdalegal.org. (filed Oct. 2009). 

55
 ROB WORONOFF ET. AL.,,, OUT OF THE MARGINS: A REPORT ON REGIONAL LISTENING 

FORUMS HIGHLIGHTING THE EXPERIENCES OF LESBIAN, GAY, BISEXUAL, TRANSGENDER, AND 

QUESTIONING YOUTH IN CARE , 18 (Child Welfare League of Am. & Lambda Legal, 2006). 
56

 Supra note 54. 
57

 Supra note 7. 



 2022                                     NUALS LAW JOURNAL                                 Vol.16  

[123] 

 

establishments therein can help in ameliorating the conditions of the 

institutions and make them adaptive to the requirements of trans minors. 

A second observation that can be noted from the aforementioned cases is the 

policy inclusion as an aftermath of the petitions. It is suggested that the policy 

included in the Indian CCIs, which promotes sensitization to the needs of 

LGBTQ youth, is of paramount importance. The blueprint for the same can be 

borrowed from California’s Foster Care Non-Discrimination Act.58 The said 

Act affirms that LGBTQ youth have “equal access to all available services, 

placement, care, treatment, and benefits”59 Furthermore, the same also ensures 

that LGBTQ children are not “subjected to discrimination or harassment on 

the basis of actual or perceived sexual orientation or gender identity.”60 The 

said Act also mandates sensitization of the caregivers stationed at foster care 

to ensure that they are competent to address the needs of the LGBTQ youth 

under the system. 

C. Emancipation 

It has been observed that while in the US, there are fairly protectionist policies 

upholding the interests of trans minors in the foster care system, there still 

exists several instances wherein children belonging to the LGBTQ community 

confess to preferring to stay homeless as opposed to an institution owing to 

the abuse and discrimination faced by them in the latter.61 This evidently hints 

at the non-enforcement of the policies present to protect the interests of such 

minors. In India, wherein such protectionist policies have not yet been stated 

 

58
 Foster Care Non-Discrimination Act, Assembly Bill 458, 2004.  

59
 Section 1529.2, (3)(F), Health and Safety Code, 2004. 

60
 Section 16001.9(a)(22), CAL. WELF. & INST. CODE.  

61
 Supra note note 37.  
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and wherein granting of civil rights to the LGBTQ community appears to be 

a far cry, the aforementioned solutions appear to be impractical, and the time 

of implementation to be mired with uncertainty. Hence stems the next proposal 

– Instating Emancipatory Rights of Transgender minors as a solution to the 

issue of their rehabilitation. 

D. Emancipation as a Solution 

On the grounds of the Principle of Best Interest of the Child, which can be 

seen in the Juvenile Justice Act62 and in the United Nations Convention on the 

Rights of the Child63 , which has been ratified by India and on The Principle 

of Beneficence which states that it is a duty to prevent harm or evil and 

promote good,64 a solution to the problem is proposed to be instating 

emancipatory rights of transgender minors as the current policies render no 

protection to them. 

Emancipation, in its legal connotation, refers to the relinquishment of parental 

authority over their children and the termination of their duty to support the 

child.65 The concept of emancipation could be traced back to the case Rex v/s 

Roach,66 wherein it was laid down that emancipation of a male child can take 

place only on the grounds of marriage, which instates him as the head of his 

family. However, the United States has extrapolated a liberal doctrine from 

this limiting definition. In the US, there exist two forms of emancipation: By 

 

62
 Supra note 12, Section 3(iv). 

63
 United Nations Convention on the Rights of the Child, art. 3.1.  

64
 2 M. KING, CHILDREN’S WELFARE AND LAW, 20 (1992). 

65
 Rounds Bros. v. McDaniel, 118 S.W. 956 (1909). 

66
 Rex v. Roach, 6 T.R. 247 (1795). 
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Consent of the Parent or By Operation of Law.67 The former warrants a 

prerequisite that the child must be able to completely provide for himself. 

Thus, the same cannot be adopted in India and in the present problem, as most 

transgender minors are not financially independent when they stop residing 

with their family. Thus, it is the latter, i.e., emancipation by the Operation of 

Law, which should be adopted in India in order to protect the interests of 

Transgender Minors. In the case of Rounds Bros. v. McDaniel,68 the court 

highlighted that the emancipation of a child might be affected by the operation 

of law in situations wherein either the parents do not provide the child with a 

home despite having the economic capability or the parents subject the child 

to such cruel conduct that it - 

“forces the child to abandon his home, or by 

becoming so degraded or dissolute a character 

that his child cannot in morals or decency live 

with them.”69 

Statutory emancipation, such as above, involves the removal of disabilities of 

non-age, either by judicial pronouncement or by legislative provisions.70 

Removal of disabilities, the minor allows the same to act as an adult and enter 

into contracts, seek loans and receive credits to support themselves. Thus, it is 

argued that the Statutory emancipation of transgender minors is the step 

required to be taken in order to protect their interests. The same will grant 

 

67
 Charles W. Marchbanks, What Constitutes Emancipation of a Child, 9 S.C.L.REV. 269, 

(1957). 
68

 Rounds Bros. v. McDaniel, 118 S.W. 956 (1909). 
69

 Id.  
70

 N. Mulcahy, Domestic Relations, 23 GA. ST. U. L. Rev, 79 (2007). 
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them complete astatinginutonomy to live at any place of their choice, 

including transgender communities and lead their lives with dignity. 

Another pertinent benefit of conferring emancipation to transgender minors is 

independence in taking decisions pertaining to medical procedures. In India, 

it is seen that consent to medical procedures can be assented only upon 

reaching the age of majority, i.e., 18, and up until then, it is the parents or the 

guardians who assent to medical procedures.71  Thus, it can be affirmed that a 

transgender minor does not have the capacity to consent to any medical 

procedure that they may wish to undergo through. As mentioned before, 

transgender people suffer from gender dysphoria, which results in them being 

discontent with the gender with which they were born in.72 The lack of 

autonomy over medical procedures results in two possible compromising 

scenarios. 

First, if a transgender minor resides with non-supportive family members, the 

parent or the guardian might initiate procedures to suppress gender dysphoria, 

i.e., initiate treatment for the child to conform more to the gender assigned at 

birth. The same is in direct violation of the right to self-identification of gender 

guaranteed to individuals by the Constitution of India under Article 21, by 

virtue of the NALSA judgment.73 Currently, opinions exist about viewing 

gender dysphoria as par with homosexuality.74 With the latter no longer 

 

71
 Section 12, Indian Contract Act (1872); Indian Majority Act (1875); Guardians & Wards 

Act (1890). 
72

 Supra note 42, at 57-58. 
73

 National Legal Services Authority v/s Union of India, (2014) 5 SCC 438. 
74

 Rachel Wallbank, Re Alex “Through a Looking Glass”, AUSTL. CHILD. RTS. NEWS, 

May 2004, at 28. 
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considered a disorder,75 the treatment to suppress gender dysphoria into 

conversion will aggravate the child's growing anxiety, depression, negative 

self-esteem and social isolation, which is inhumane.76 Research suggests that 

transgender children subjected to such conversion therapies about conforming 

to their biological gender are more prone to have increased suicidal tendencies 

and substance abuse.77 

The second issue arising out of the same is the situation that transgender minor 

that is estranged from their family members cannot access psychological 

support to overcome gender dysphoria, which is clearly violative of their right 

to access mental healthcare guaranteed to them by virtue of the Mental Health 

Act.78 The same has also been provided for in the UN's Principles for the 

Protection of Persons with Mental Illness and the Improvement of Mental 

Health Care.79 Thus, it is evident that the emancipation of transgender minors 

will free them from the disabilities of non-age and enable them to protect 

themselves from forceful conversion therapies and seek adequate mental 

health care. 

E. Arguments Against Emancipation 

There are certain impediments to granting emancipatory rights to minors 

which have been the major arguments against introducing the same in India. 

 

75
 AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 

DISORDERS (DSM II) 39 (2nd ed. 1968) 
76

 Supra note 42, Pg 61. 
77

 Turban JL et  al, Association between recalled exposure to gender identity conversion 

efforts and psychological distress and suicide attempts among transgender adults, 77(1) 

JAMA PSYCHIATRY 68-76 (2020). 
78

 Section 18, Mental Health Act, 2017.  
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 UN's Principles for the Protection of Persons with Mental Illness and the Improvement of 

Mental Health Care, 1991.  
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Granting emancipatory rights to minors invariably means the right for them to 

start employment. Thus, it is not farfetched to come to a conclusion that 

emancipation would result in the minors being enamoured by economic 

independence and resorting to commercial work.80 This, in turn, provides for 

encouraging minors to compromise their education. However, it is a well-held 

jurisprudence that an individual may not waive of their Fundamental Rights.81 

A step that can be taken to solve this impediment is to set the age for granting 

emancipatory rights to transgender minor at 15, as Compulsory education 

provided by the State ends at the age of 14. 

Another way to look at the predicament is to compare the present state of 

transgender minors in the presence of the current protectionist legislation. It is 

seen that just 2% of trans people stay with their parents.82 Thus, pushed to 

survive on their own, the transgender minors resort to meagre means of 

income. emancipation discharges them from the disabilities of non-age, which 

enables them to enforce their rights. Emancipatory rights would enable the 

said minor to enter into legally bound contracts with their employer and, thus, 

enable the court to assist the minor as and when needed. The same would also 

enable them to seek loans, receive credits to support themselves and thereby 

lead a life with dignity.  Thus, it is argued that the present protectionist 

legislation does not render any good in actually protecting the interests of a 

transgender minor, whereas granting emancipatory rights enables the same to 

enforce their legal rights by virtue of being recognized as an independent legal 

entity. This also comes in concurrence with the principle of beneficence, 

 

80
 K. Basu, The Economics of Child Labour, 88 AM. ECON. REV. 412, 426 (1988). 

81
 Basheshar Nath v. I.T. Commr, AIR 1959 SC 149. 
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wherein the State is to promote good and prevent harm. The principle of 

beneficence places the prior duty to promote good, so wherever this duty 

comes into conflict with the duty to prevent harm, the former takes 

precedence.83 

However, the issue of education still cannot be brushed off. It is suggested that 

the transgender communities may be provided with State aid and be run 

through sensitization training to make them aware of the benefits of education 

and thus urge them to encourage the transgender minors under their care to 

complete their education. Another solution to this issue could be adopting the 

partial emancipation method. Under Common law jurisdiction, there are 

certain responsibilities that parents need to perform towards their children. 

Such as responsibility for the child's financial support, health, education and 

morality.84 Partial emancipation would mean the relinquishing of certain 

obligations between the parent and the child.85 Thus, the enforcement of 

partial emancipation would enable the State to place sanctions upon the parent, 

such as to ensure that the emancipated minor is financially provided for and is 

enrolled in schooling set up in order to complete their education. Emancipation 

should entail maximum flexibility wherein the minor is entitled to a court 

declaration which defines the contours of his emancipation and its 

consequences.86 

V. Conclusion 
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Albeit the State has the duty to protect children under the doctrine of Parens 

Patriae, it is observed that the present provisions are selective in the same, 

i.e., the said protection is only extended to cis-gendered minors. As mentioned 

before, the success of the Juvenile Justice Act is measured by its efficiency in 

the rehabilitation of children in need. Thus, the non-inclusion of transgender 

minors in provisions facilitating rehabilitation hints at the failure of the 

protectionist policies of the country. Throughout the course of this paper, the 

analysis highlights one clear thing – the present provisions of rehabilitation 

are impossible to availed by transgender minors. The issue at hand is 

multilayered, starting with the lack of gender neutrality in the rehabilitation 

provisions, followed by the procedural and infrastructural issues with the 

CWCs and CCIs. It is observed that the failure of the provisions not only 

violates the minors by not instating them inadequate rehabilitation, the same 

also exponentially increases the chances of them being subject to conversion 

therapies, further violating their rights. 

As the issue at hand is multilayered, the solution too calls to be of several 

layers to be effective against the problem. The strides made in the U.S. on the 

issue at hand can be considered as a blueprint to base the solutions 

implementable in India. While several solutions have been put forward, a look 

into the present situation wherein the Supreme Court has dismissed a petition 

advocating for the grant of civil rights to the LGBTQ community and the 

general societal prejudice against the said community makes it difficult for the 

solutions to be implemented. Thus, it is proposed that by the Principle of 

Beneficence and on the Principle of the Best Interest of the Child, the right of 

emancipation which removes the disabilities of non-age, needs to be extended 

to transgender minors for the efficient protection of their Fundamental Rights.
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Interplay of Algorithmic & Tacit Collusion with 

Competition Law 

Raghuvansh Seth* 

Abstract 

The paper aims to delve into the notion that the current regime of competition 

laws, that deal with the digital space, are trite and fall short of dealing with 

or regulating the new digital economy's contemporary issues. The main issues 

revolve around the continuous technological innovation in AI that has raised 

the novel concern of tacit collusion among competitors in a market. 

Accordingly, first, the paper emphasizes identifying the problems that are 

likely to plague the laws. Thereafter, the paper delves into algorithmic 

collusion in detail, which discussion is also coupled with the jurisdictional 

issue that has persisted over the years in the competition law domain. This 

discussion is followed by a critical analysis of the relevant case laws. These 

case laws provide valuable insight into the various instances of tacit collusion 

and a hint of how to regulate them. Finally, the paper seeks to provide 

suggestions to aid the CCI in potentially combatting said issues. The paper's 

ultimate aim is to start a conversation concerning AI technology, which has 

grown leaps and bounds over the recent years whilst showing no signs of 

slowing down, and its regulation by the laws concerned. The reason being, 

given its boundless potential, if left unchecked, such modernisation is more 

likely to harm the economy rather than benefit it. 

I. Introduction 

'Artificial Intelligence' is defined as the branch of science that deals with the 

simulation of intelligent behaviour in machines or refers to a study of a 
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machine's capabilities to imitate intelligent human behaviour.1 Falling under 

the broad domain of Intellectual Property, Mr John McCarthy formally coined 

Artificial Intelligence (AI) in 1956. He perceived it as a program that processes 

and acts on the information provided to it, similar to how an intelligent person 

would respond, given the same inputs.2 Typically, AI technology's role was to 

reduce human effort or make numerous tedious jobs easier. With time and 

technological evolution, AI has begun to play more significant and positive 

roles in our lives. Given its remarkable efficiency, it soon became one of the 

pivotal components of various industries. Recently, in the e-commerce and 

retail industry, AI has been widely employed as sophisticated coded 

mechanisms called 'algorithms'. These algorithms form a critical part of Data 

Science for identifying consumer preferences by analysing the data collected 

rapidly through websites and cookies in the form of 'big data'.3 

Interestingly, with the dawn of a new age of Artificial Intelligence and 

digitisation of economies, which includes the rapidly growing social media 

marketing and the evolution of the metaverse, the utilization of advanced 

machine-learning algorithms has completely changed how businesses operate 

and interact with each other.4 This paper shall focus primarily on the 

widespread use of such algorithms by the e-commerce and retail market 

 

1
 Artificial Intelligence Definition, Merriam-webster Dictionary, available at 

https://www.merriam-webster.com/dictionary/artificial%20intelligence.  
2
 S. Tripathi & C. Ghatak, Artificial Intelligence and Intellectual Property Law, 7(1) CHRIST. 

L. J. 83, 83-98 (2018), https://core.ac.uk/download/pdf/236436865.pdf.  
3
 M. Chatterjee, How Applying Data Science in E-Commerce Will Boost Online Sales, 

GREATLEARNING BLOG (Jul. 30, 2020), https://www.mygreatlearning.com/blog/applications-

of-data-science-in-e-commerce-industry/.   
4
 Directorate for Financial and Enterprise Affairs Competition Committee, Algorithms and 

Collusion - Background Note by the Secretariat, 

https://one.oecd.org/document/DAF/COMP(2017)4/en/pdf.   
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https://www.mygreatlearning.com/blog/applications-of-data-science-in-e-commerce-industry/
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players, amongst others, for implementing anti-competitive pricing-fixing and 

other purposes, which has brought forth model issues for regulation, mainly 

by the competition laws. One of the biggest worries of such practices is the 

threat of tacit collusion.5 This type of collusion is automated and often 

undetectable by laymen or through traditional methods of antitrust analysis,6 

as the usage of such algorithms facilitates tacit coordination by automatically 

monitoring and imitating other (rival) firms' behaviours without actual human 

intervention. Consequently, market players can collude with one another, 

asking for inflated prices for their services without the threat of any scrutiny 

by the competition authorities. Hence, such practices may easily be employed 

to exploit the end-users/consumers, who face the risk of losing their rights and 

financial capabilities owing to the challenges that the usage of such algorithms 

poses to data protection, privacy, etc. Therefore, the laws and regulations, 

being the enforcers of economic and moral justice, cannot afford to get caught 

off-guard in the face of development and evolution and need to step up to 

protect the rights and interests of the end-users.  

Consequently, this paper will aim to assess the concerned competition laws 

and their ability to oversee instances of tacit collusion. The attempt would be 

to gauge where the shortcomings might lie and to inherently ignite and further 

the notion that this inability to identify and deal with such contemporary 

scenarios could prove disastrous in the imminent future. The consideration 

that fuels this assumption is that the algorithms enable market players to 

 

5
 Id. 

6
 A. Ezrachi & M. Stucke, Sustainable and Unchallenged Algorithmic Tacit Collusion, 17(2) 

NW. J. TECH. & IP 217, 218-60 (2020), 

https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1331&context=
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bypass the complex processes and coordination required to facilitate collusion, 

and obliquely prioritize their economic and other interests, which pose 

significant threats to the rights of the end-users and novel obstacles to the laws 

concerned. This premise shall be expanded upon and will be used as a basis to 

solidify the stance that the current legislations are trite and need a revamp to 

combat the issues of the new economy. 

II. The Core of the Paper 

Stucke and Ezrachi (2016)7 argued that the widespread use of algorithms has 

increasingly encouraged various companies to develop their versions of them.8 

Notably, given their utility in the pricing of commodities, this rise in the 

utilization of algorithms has increased the potential occurrences of any form 

of collusion. The term 'collusion' commonly refers to any form of coordination 

or agreement amongst competing firms to gain a significant market advantage 

and reap a higher degree of profits than the non-cooperative equilibrium.9 For 

any form of collusive arrangement to take effect, there needs to be a) a meeting 

of minds; and b) a structure to implement and govern firms’ interaction, which 

involves implementing a common policy, monitoring the behaviour, and 

punishing deviations.10 However, the algorithms have eliminated the need to 

explicitly communicate to implement and maintain the said meeting-of-minds, 

by automating the process, whereby there is no need to explicitly coordinate 

or monitor adherence to the common policies, and the deviations also don’t go 

unpunished. Notably, Indian competition laws prohibit explicit collusion, 

 

7
 A. EZRACHI & M. STUCKE, VIRTUAL COMPETITION (Harvard University Press 2016). 

8
 Id. 

9
 Supra note 4. 
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 P. GONZAGA, ALGORITHMS AND COLLUSION (2019). 
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which involves the meeting of minds of competitors by expressly interacting 

and coordinating with each other, by expressly prohibiting horizontal 

agreements,11 under Section 3 of the Competition Act, 200212. However, tacit 

collusion is achieved without any explicit agreement or coordination. For 

example, a transparent market where there exist few market players, all of 

whom benefit from their collective market power without entering into any 

explicit agreements, could be a textbook case of tacit collusion.13   

Noticeably, the prohibitions of explicit collusion under Section 3 of the 

Competition Act, 2002 fuels the factual argument that Competition laws were 

designed to deal with human facilitation of parallel conduct. However, tacit 

collusion manifests instances where the market players resort to unlawful 

forms of collusion without actual human involvement/intervention, which 

signifies a potential enforcement gap. The problem that primarily arises with 

the evolution and increasing use of algorithms is that it expands the grey area 

between unlawful explicit collusion and lawful tacit collusion.14 This grey area 

is liable to be exploited by the market players, mainly because the extant 

competition laws do not provide for/prohibit tacit collusion and substantiating 

against it is a strenuous task. Hence, this paper will primarily focus on tacit 

collusion and the related problems with respect to its moderation and 

regulation. The aim would be to further the notion that the extant competition 

framework is not well-equipped to tackle scenarios involving such forms of 

lawful or unlawful tacit collusion. Remarkably, while the evolution of 

commerce involving a shift to more automated forms of pricing practices was 

 

11
 Supra note 4, at 19. 

12
 The Competition Act, 2002, § 3, No. 12, Acts of Parliament, 2003 (India). 

13
 Supra note 4, at 19. 

14
 Supra note 4, at 19. 
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necessary, it also prompts the confines of competition laws to keep up with 

the rapidly changing scope of such collusion in the market. Hence, the 

conclusion would throw light on the problems and call upon the legislators to 

make changes to accommodate and tackle the new digital economy's novel 

landscape and related challenges. 

III. Algorithmic Collusion 

Due to their remarkable efficiency, algorithms have become one of the pivotal 

components of various industries. Recent studies have shown that the retail 

and e-commerce industries are some of the most widespread AI users, along 

with other sectors such as healthcare, education, marketing, etc.15 Forming a 

critical part of data science, the purpose of algorithms is to analyze the data 

that is collected rapidly through websites and cookies in the form of 'big 

data'.16 'Big Data' refers to a large volume of data, both structured and 

unstructured, that regularly engulfs companies today.17 An analysis of this big 

data can provide the companies concerned with detailed insights into the 

trends, consumer preferences and other consequential metrics of the market, 

giving them a competitive edge. This data improves their decision-making and 

enables them to function more efficiently and effectively.18  

Typically, machine learning or deep learning technology power the advanced 

algorithms used in industries today, enabling them to adapt to changes and 

 

15
 R. Reynoso, 7 Industries Using AI in 2020 (+14 Examples), Learn.g2.com (Jul, 27, 2019), 

https://learn.g2.com/industries-using-ai.   
16

 Supra note 3. 
17

 Software Analytics & Solutions, Big Data: What It is and Why It Matters, 

https://www.sas.com/en_in/insights/big-data/what-is-big-data.html.   
18

 J. Riddle, How Will Big Data Transform E-Commerce Marketplaces?, Learn.g2.com (Aug. 

16, 2020), https://learn.g2.com/big-data-ecommerce.   

https://learn.g2.com/industries-using-ai
https://www.sas.com/en_in/insights/big-data/what-is-big-data.html
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improvise automatically. This technology allows them to learn from data and 

experience things that the engineers did not explicitly program into them.19 

The sizeable nature of big data renders it nearly impossible to store and process 

using traditional databases and software techniques. It is at this point e where 

such algorithms come into play, filtering data and enabling the market players 

to exploit the same to their benefit. Every company uses its version of an 

algorithm to factor in big data. This unique version of the software/algorithm 

essentially forms a part of their trade secrets, possibly even intellectual 

property, if the concerned legislations permit.20 The end consequence 

stipulates that whichever market player can process this data most 

scrupulously and utilise it optimally to boost its operations can pre-eminently 

be identified as the market leader. 

Empirically, tacit collusion is commonly of two types:  

Concerted Action – this practice involves the market players sharing some 

information with one another but not entering into any explicit agreements; 

Conscious Parallelism – this type of collusion involves no communication or 

exchange of information among the colluding players and is generally 

automated.21 

Notably, algorithms typically facilitate conscious parallelism by monitoring 

and imitating other (rival) firms' behaviours without actual human 

intervention. This practice facilitates smooth coordination among the players. 

 

19
 Supra note 10. 

20
 S. Collett, How to Protect Algorithms as Intellectual Property, CSO ONLINE (Jul. 25, 2020), 

https://www.csoonline.com/article/3565195/how-to-protect-algorithms-as-intellectual-

property.html.   
21

 S. Borad, Tacit Collusion, E FINANCE MANAGEMENT (Aug. 13, 2022), 

https://efinancemanagement.com/costing-terms/tacit-collusion#Types_of_Tacit_collusion.   

https://www.csoonline.com/article/3565195/how-to-protect-algorithms-as-intellectual-property.html
https://www.csoonline.com/article/3565195/how-to-protect-algorithms-as-intellectual-property.html
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In this context, it is also worth mentioning that forming a cartel in a highly 

dynamic market, such as e-commerce and retail, is an arduous task. The reason 

is that continuous change in demand and supply factors usually requires that 

market participants frequently communicate to be on the same page. However, 

algorithms simplify this process by automating the pricing process to react 

simultaneously to the changes in the market conditions, thereby instituting 

conscious price parallelism.22 In other words, notably, the data regarding 

pricing and other factors have increasingly become available with the aid of 

tools and websites such as aggregators that automatically collect data from 

online sources.23 Consequently, it has become as easy a task for the 

competitors' algorithms to merely sift through this collected data, filter out the 

valuable information and exploit it to implement mutually similar pricing. 

Therefore, this process has the effect of facilitating collusive pricing without 

actually entering into explicit agreements.  

Apart from enabling companies to stick to the agreed prices, the algorithms 

are also equipped to retaliate with a price war in the event a competitor 

deviates. For example, consumers had to bear the brunt of the algorithmic 

price war between Asus, Denon & Marantz, Phillips and Pioneer. These 

consumer electronics manufacturers were fined upwards of 110 million Euros 

by the European Commission.24 The case involved the suppliers using 

algorithms to offer increased prices, whereas the retailers used their algorithms 

to offer reduced prices. Eventually, since both parties were largely using the 

 

22
 Supra note 20. 

23
 D. LOSHIN, BUSINESS INTELLIGENCE (2nd ed. 2012). 

24
 R. Nicholls, Lessons Learned from the EU's Algorithmic Price War that Ripped off 

Consumers, SMARTCOMPANY (Jul. 30, 2018), 

https://www.smartcompany.com.au/industries/retail/lessons-learned-eu-algorithmic-price-

war-ripped-off-consumers/.    

https://www.smartcompany.com.au/industries/retail/lessons-learned-eu-algorithmic-price-war-ripped-off-consumers/
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same application to monitor prices, it was observed that the algorithm-driven 

discounting evaporated, leaving the consumers with high and rigid retail 

prices.25 Additionally, AI can also indulge in various forms of discrimination 

and price differentiation against consumers by taking into account various 

economic factors, such as spending limits, pricing of similar products, 

demography and reachability etc., which would raise anti-competitive 

concerns.26 

Similarly, other complicated collusion scenarios may arise if the competitors 

in a given market start sharing their dynamic pricing algorithms. This practice 

might also occur if competitors rely on the same source or outsource the 

creation of their algorithms to the same service providers. Consequently, the 

resultant algorithms might function similarly, and their design might not allow 

them to compete with one another, giving rise to a ‘hub and spoke’ problem.27 

In a traditional hub and spoke arrangement, the hub (main player) coordinates 

its spokes' (other players) activities. On the contrary, in a digital setting, the 

outsourcing of pricing to the same third party might lead to the use of similar 

algorithms. In this situation, the competitors will have the same hub, being 

their algorithm provider, leading to high and aligned prices.28  

IV. The Jurisdictional Issue 

 

25
 Id. 

26
 CUTS Centre for Competition, Investment & Economic Regulation, Artificial Intelligence: 

Implications for Consumers, https://cuts-ccier.org/pdf/dp-artificial-intelligence-implications-

for-consumers.pdf.   
27

 Supra note 4, at 27. 
28

 N. Singh and S. Swami, Are Existing Antitrust Laws Applicable to Current Challenges in 

Virtual Competition?, THE FINANCIAL EXPRESS (Sep. 07, 2018), 

https://www.financialexpress.com/opinion/are-existing-antitrust-laws-applicable-to-current-

challenges-in-virtual-competition/1305081/.   

https://cuts-ccier.org/pdf/dp-artificial-intelligence-implications-for-consumers.pdf
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In addition to the issue of tacit/algorithmic collusion, some problems have 

continued to persist that the CCI has not successfully dealt with since its 

inception. A significant problem that CCI has had to face is the conundrum of 

jurisdiction, i.e. the ever-lasting battle between CCI and sectoral regulators. 

This problem came to the fore in the case of CCI v Bharti Airtel29. The matter 

was pending before both TRAI (Telecom Regulatory Authority of India), the 

sectoral regulator and the CCI. The CCI tried to oust TRAI's jurisdiction by 

assuming jurisdiction under Section 18 of the Competition Act due to the 

broad and overlapping authority afforded by it. However, the Supreme Court 

decided that in the matter of jurisdictional conflict between the CCI and TRAI, 

the CCI could only exercise jurisdiction after the proceedings under TRAI had 

attained finality, i.e. after TRAI had deliberated upon and returned its findings 

upon the jurisdictional aspects. Any exercise of power or passing of any orders 

by the CCI before such conclusion by TRAI would be considered premature.30   

Additionally, the above judgment’s decision was contrary to the previous 

ruling in the case of Ericson v CCI31, wherein a jurisdictional dispute between 

the (Competition Act) CCI and (Patents Act) IPAB arose. Notably, even 

though the Patents Act was lex specialis (specific legislation), the Court did 

not oust CCI’s jurisdiction in respect of matters concerning abuse of 

dominance. Similarly, in the case of CCI v Fastway Transmissions Pvt. Ltd.32, 

CCI's status was affirmed in Competition Law matters, giving priority to it 

regardless of the sectoral regulators. 

 

29
 CCI v. Bharti Airtel, AIR 2019 SC 113. 

30
 Id, at 121. 

31
 Telefonaktiebolaget Lm Ericsson v. Competition Commission of India & Anr., (2016) 

WP(C) 464/2014 (DEL HC). 
32

 Competition Commission Of India v. M/S Fast Way Transmission Pvt., (2018) 4 SCC 316.. 
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These cases illustrate how, given the vast stature of the digital space, 

determining the cause of action and infringement, and ultimately ascertaining 

the proper jurisdiction, especially in the case of AI and related issues, would 

prove to be a tedious task, which is a major argument against the CCI’s 

enforcement mechanisms. 

V. Cases of Algorithmic Collusion 

As discussed above, competition laws need to combat the contemporary 

instances of tacit and algorithmic collusion. Initially, the cases mentioned 

below delineated the need for regulating tacit collusion. Subsequently, these 

can provide insight regarding possible solutions for the same in the future. 

A. The Amazon case (US v Topkins)33 

The first case of algorithmic collusion came out in 2015 in the Amazon 

marketplace when the U.S. Department of Justice (DOJ) charged David 

Topkins, a seller, for coordinating with other sellers regarding the prices of 

posters. The sellers sold these posters online between September 2013 and 

January 2014. In this case, the conspirators allegedly designed and shared 

dynamic pricing algorithms, which were programmed to conform to the 

agreement between them. The intent was to search for a non-conspiring 

competitor's lowest price and set the cost of their product just below that price. 

This practice would enable their products to appear first on the list when 

searched by customers.  

On the other hand, the other conspirators used a slightly different algorithm to 

match that marginally lower price, which allowed them to gain an advantage 

 

33
 United States of America v. Topkins, No. 15-00201 WHO (N.D. Cal. Apr. 30, 2015). 
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by avoiding competition.34 The maximum penalty for such collusive conduct, 

which violated Section 1 of the then Sherman Antitrust Act,35 was a term of 

imprisonment for ten years and a fine amounting to $1 million. However, the 

defendant, in this case, entered into a plea agreement with the U.S. 

Government and as a result, he was fined merely $20,100 and sentenced to 

probation of 3 months.36  

The then Antitrust chief, Makan Delrahim, affirmed the case as the first-ever 

criminal case against the anti-competitive use of algorithms in a price-fixing 

scheme.37 Another observation was that the algorithms' usage per se and 

algorithmic pricing were not inherently illegal or anti-competitive. However, 

it was the agreement to implement the algorithms jointly that made the conduct 

anti-competitive. Hence, this case signifies that even in times when 

algorithmic collusion was a relatively fresh concept for regulation, and in the 

absence of targeted regulations to that effect, the U.S. District Court 

categorized the practice of algorithmic collusion as a conspiracy to fix, 

increase, maintain and stabilize prices of commodities, deeming it as an illegal 

practice. Evidently, this decision was a step in the right direction, as it set the 

precedent that any form of collusion, by traditional means, explicit or 

otherwise, involving price-fixing, was prohibited. 

B. US v Airline Tariff Publishing Co.38 

 

34
  Supra note 4, at 28. 

35
 15 U.S. Code § 1. 

36
 Plea Agreement, United States v. Topkins, No. 15-201 (N.D. Cal. Apr. 30, 2015) [ECF No. 

7]. 
37

 J. Eggerton, DOJ Charges Poster Peddlers with Algorithmic Collusion on Amazon, 

MULTICHANNEL (Jun. 20, 2018), available at https://www.multichannel.com/news/doj-

charges-poster-peddlers-with-algorithmic-collusion-on-amazon.  
38

 United States v. Airline Tariff Pub. Co., 836 F. Supp. 9 (D.D.C. 1993). 
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The U.S. v Airline Tariff Publishing Co. was another case that brought forth 

the problem of tacit collusion, signifying the inability of the Competition law 

framework to tackle it. In this case, players of a cartel in the U.S. airline 

industry used various sophisticated signals and mechanisms to collude by 

price-fixing in the market. They attained this coordination without the need 

for explicitly coordinating with each other. The airline industry players are 

required to regularly communicate with the Airline Tariff Publishing 

Company (ATPCO) concerning fare information, which is subsequently 

shared with travel agents, computer reservation systems, etc. Besides fare 

information, the database maintained by ATPCO contains various other 

detailed information, such as the origin and destination airports, travel dates, 

and first and last ticket dates.39 The first and last ticket dates refer to the time 

frame between which the tickets are available for sale at a specific price. 

According to the DOJ's analysis, the airline companies were using these first 

ticket dates to communicate the fares' raises several weeks in advance. If the 

rivals matched this raise, then all the other companies would administer the 

same increase in the first ticket dates using fast data exchange mechanisms to 

monitor and apply the price changes, thereby indirectly/tacitly colluding with 

each other.40 Even today, tacit collusion is not per se prohibited by competition 

law. Moreover, considering the complex mechanisms involved in the process, 

it is nearly impossible to prove its existence. Accordingly, in the current case, 

the DOJ was merely able to settle with the players involved to not engage in 

such anti-competitive conduct any further.  

 

39
 Ibid, at 14. 

40
 Supra note 38, at 17. 
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Consequently, the key takeaways from this case were two-fold: 1) this case 

highlighted an important and relevant aspect for consideration, which, as 

aforementioned, is the difficulty in assessing and proving the existence of tacit 

collusion; and 2) the absence of targeted prohibition to that effect under 

competition law. These issues are evidently convoluted and cannot be 

addressed without delving into the intricacies of how algorithms function and 

the conduct and aspects that the competition authorities should target when 

dealing with instances of tacit collusion. However, as a precedent, the current 

case set a weak one, as the court did not explicitly prohibit or reprimand such 

collusive conduct, as opposed to in the previous case, thereby implicitly 

encouraging other market players to continue to indulge in such conduct. 

C. Fast Track Call Cab Pvt. Ltd. v ANI Technologies Pvt. 

Ltd.41 

In India, the analysis of the Fast Track case by the CCI initially highlighted 

the problem of algorithmic collusion. This case marked a significant milestone 

in India's Competition law jurisdiction, as it laid down the foundation for a 

‘pro-innovation’ and ‘pro-competition’ approach.42 The facts involved the 

incumbent taxi service providers, who had filed a case for abuse of dominance 

and predatory pricing against their Indian aggregator counterpart, OLA. 

Notably, Section 4 of the Competition Act, 2002 describes and prohibits the 

abuse of a dominant position in the market, and for the current case, imposing 

predatory pricing is prohibited under Section 4(2)(a)(ii) of the Act. However, 

the Commission declined to look into the aspect of predatory pricing, stating 

 

41
 Fast Track Call Cab Pvt. Ltd. and Anr. v. ANI Technologies Pvt. Ltd (Case Nos. 6 and 74 

of 2015). 
42

 P. GHUMAN & S. NARAYAN, FAST TRACK CALL CAB PVT. LTD. AND MERU TRAVELS PVT. 

LTD. VS. ANI TECHNOLOGIES PVT. LTD. (2017). 
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that for an entity to engage in predatory pricing behaviour and violate Section 

4(2)(a)(ii) of the Act, there was first a need to prove that the entity was 

dominant.43 The CCI held that OLA was not a dominant player. The reason is 

that there were no insurmountable entry barriers in the market. The effective 

entry of players like Uber led to gradual decline in OLA's shares. The market 

was rapidly growing and dynamic, thereby substantiating the claim that OLA 

was not a dominant market player.  

Further, the Commission also put to rest the claims by collective dominance 

of OLA and Uber, stating that no such concept existed in the Indian 

competition sphere.44 The economists dubbed the order in this case as a 

landmark “pro-innovation” order. It stated that competition was a process of 

constant and destructive innovation. This natural process of creative 

destruction led to the creation of a 'new economy’, in which disruptive 

technologies and online platforms predominated.45 The Consumer Utility and 

Trust Society (CUTS) report also highlighted that even though the 

Commission had declined the notion of predatory pricing, it needed to be wary 

of algorithmic collusion.46 They emphasised the need to be careful, as the 

players involved could tacitly agree to increase their prices to make up for the 

losses incurred by them due to below-the-competitive-cost pricing. 

Concurrently, the competition experts also reiterated that although parallel 

pricing in itself was not conclusive proof of collusion, the competition 
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 Supra note 41, at 10. 
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 Supra note 41, at 45. 
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 Supra note 42, at 9. 

46
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agencies needed to be mindful of tacit collusion.47 This observation was 

indeed noteworthy for the forthcoming digital era. 

Subsequently, as the contemporary economy's events have unfolded, it has 

progressively become evident that companies that possess the most efficient 

algorithms and the capacity to factor in big data at the largest scale have come 

to become dominant in their respective spheres of the market. The most 

common examples of the same are Amazon, Tencent, Facebook, Google, etc. 

Consequently, when companies possess such humongous amounts of big data, 

the approach of exploiting this data to gain unfair advantage over the 

competition is more compelling and practicable than not. The case of 

Matrimony.com Limited v. Google (search bias) in India furthered this 

assertion.  

D. Matrimony.com Limited v. Google48 

Briefly, the facts involved the informants, Bharat Matrimony and Consumer 

Utility & Trust Society (CUTS), in alleging that Google was manipulating its 

search services and quality score algorithm to promote its vertical search 

services. They also argued that, owing to the dominant position of Google in 

the search advertising market, it had entered into agreements with advertising 

clients with unfair and discriminatory conditions. Section 4(2)(a)(1) of the 

Competition Act, 2002, clearly states that the imposition of an unfair condition 

in the “purchase or sale of goods or services” amounts to an abuse of the 

dominant position, which violates the Act.49 It was also notable that Google 

had access to vast amounts of Big Data, which it could easily leverage to 

 

47
 Supra note 42, at 12. 
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harvest profit in the vertical market to its competitors' disadvantage. 

Consequently, the CCI observed that Google was intervening with its self-

learning algorithms to offer preferential treatment of its sites over its 

competitors, thereby engaging in anti-competitive conduct. It found Google 

guilty of abuse of dominance on a total of three counts, which were as follows:  

• The ranking of the results before 2010 was not determined by 

relevance to the search parameters. Instead, the rankings were pre-

determined on the Search Engine Results Page (SERP). Such practice 

was in contravention of Section 4(2)(a)(i) of the Competition Act, 

2002, being the result of discriminatory conditions imposed on its 

competitors.50 

• The prominent placement and display of the Commercial Flight Unit, 

which was linked to Google’s specialized search options/services 

(Flights), limited the number of options to the users. This practice 

deprived them of options that the users were entitled to and was an 

anti-competitive measure in contravention of Section 4(2)(a)(i) of the 

Act.51 

• Google was also imposing discriminatory conditions in the negotiated 

search intermediation agreements with the publishers. It prohibited 

these publishers from using or accessing the services provided by 

competing search engines. Such conditions contravened Section 

4(2)(a)(i) and also attracted the confines of Section 4(c) of the Act. 

Notably, Google was able to do so owing to its dominant position in 

 

50
 Supra note 48, at 159. 

51
 Supra note 48, at 159. 
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the relevant market, which attracted the confines of Section 4(e) of the 

Act.52  

• Furthermore, the CCI followed the European Commission's stance on 

this issue that 'dominant undertakings have a special responsibility not 

to impair genuine undistorted competition in the market and declared 

Google's ‘special responsibility’ unequivocally.53 Moreover, the CCI 

imposed a sizeable penalty on Google for abusing its dominant 

position in general online search and advertising services.  

The takeaways from this case were as follows:  

a) This case signifies that regardless of how big a player Google is in its 

respective market, apart from having a special responsibility towards the end-

users and its competitors, it will not be subject to scrutiny unless it is found to 

be abusing its dominant position to the disadvantage of others; 

b) As far as big data is concerned, the collection and utilization of the same 

for beneficial use is at the discretion of the market player concerned, and 

regardless of how big or efficient the market player may be at amassing and 

utilizing, there exist no obligations to share the big data with other market 

players; and 

c) Unlike other cases of collusion, this case signifies the vertical abuse of a 

dominant position by a major market player in a digital market and does not 

involve horizontal collusion between different market players. Hence, while 

both are examples of anti-competitive conduct, they represent different 

violations under the competition laws.  

 

52
 Supra note 48, at 159. 
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VI. How can the CCI Tackle this? 

Given the complexity of the matter and the precedents set by the courts, as 

illustrated above, the present Competition regime certainly does not seem 

well-equipped to regulate instances of tacit collusion. The primary reason is 

that the current system focuses on the 'means' used by the competitors to 

deliberate upon matters of collusion. This method may be rendered inoperative 

by the advent of digital competition. The increased use of algorithms in the 

market is likely to increase the frequency of tacit collusion. Such a form of 

collusion generally does not leave any trails behind as the data is automatically 

factored in and utilised by the algorithms. Therefore, there would 

predominantly be no trace, or the aforesaid 'means' of arriving at the collusion 

for the competition regulators to follow. 

In an attempt to tackle the same, various jurisdictions have elected to broaden 

the concept of 'agreements' for antitrust law purposes. They have purported to 

infer whether the evidence of parallelism, accompanied by the other (plus) 

factors, suggests that the conduct was consistent with unilateral/independent 

behaviour or indicated a likelihood of coordination among competitors.54 

While this may not be the ideal scenario, it does provide the regulator with the 

flexibility to intervene if the circumstances seem fishy. 

It should be noted that the three objectives of the competition regime are to 

stifle the practices that can have an adverse effect on competition, promote 

and sustain competition in the markets, and protect consumers' interest in the 

market by curbing exploitation by the sellers.55 It is, therefore, abundantly 
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clear that while consumers' well-being is one of the goals of competition laws, 

the overriding principle is the promotion and sustenance of healthy 

competition in the market and maintaining a free flow of trade. However, over-

regulation and hasty interventions can tend to have the effect of impeding the 

invention and innovation of technologies and competition in the market.  

Moreover, digital markets and e-commerce have positively impacted 

consumers' lives by providing them with elevated bargaining power, allowing 

increased transparency in the pricing of commodities, providing a reasonable 

set of options or alternatives, offering various discounts and offers, etc. 

Therefore, it would be understandable to avoid an overly interventionist 

attitude on the part of the CCI in regulating the digital space. Hence, a form of 

pseudo-regulation, such as self-regulation on the part of the digital market 

players, while not the most ideal option, might be one of the most practical 

ways forward. For example, the self-regulation mechanisms used in the case 

of Go-Jek, a technology company that acted mainly as an intermediary of 

services. Self-regulation involves contractual regulation of the conduct of the 

market players by agreeing to, either themselves or asking their end-users, 

abide by stringent terms and conditions, where they agree to not engage in 

anti-competitive and collusive practices and conduct. Self-regulation provides 

pros such as decreased intervention and costs on the part of the State, lesser 

compliance, more freedom to conduct activities, etc. Go-Jek provides a 

compelling case in favour of well-designed self-regulation, albeit with the aid 

 

http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Competition
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of other necessary State supervision, regulation and regulatory reviews to 

protect the public interests.56 

The new Competition Law Amendment Bill, 2022 has endeavoured to bring 

about certain changes to accommodate the new-age digital markets and widen 

the CCI's scope, enabling it to tackle contemporary issues.57 It has brought the 

‘hub and spoke arrangement’ under its ambit under Section 3(3) and the 

buyer's cartel. The bill has also included ‘control over data’ under the list of 

conditions that depict a company's dominance in the market.58 However, 

although welcome, such changes cannot be deemed to suddenly put an end to 

AI-related issues and make the CCI adept at handling them. One can only 

measure the effectiveness of these new measures with their enforcement over 

time. However, considering that the bill is still under advisement and open to 

suggestion, we should also bring the issues and changes such as self-

regulation, or a model of co-regulation, that divides responsibilities of 

protecting public interest and reasonable sacrifices on part of the market 

players, between the competition enforcer and the market players, under 

advisement. Moreover, efforts should also be made to bring such algorithmic 

or tacit collusion within the ambit of prohibited activities under Section 3 of 

the Competition Act, 2002, similar to the observation in the Amazon case. 

VII. Conclusion 

 

56
 S. Wahyuningtyas, Self-regulation of Online Platform and Competition Policy Challenges: 

A Case Study on Go-Jek, 20(1) COMP. & REG. NETWORK IND. 33-53 (2019), 

https://journals.sagepub.com/doi/full/10.1177/1783591719834864.  
57

 D. Sharma, Introduction of Competition (Amendment) Bill, 2020: A Step towards 

Revamping Indian Market, SCC BLOG (May. 06, 2020), 

https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-

bill-2020-a-step-towards-revamping-indian-market/.  
58

 Id. 

https://journals.sagepub.com/doi/full/10.1177/1783591719834864
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-towards-revamping-indian-market/
https://www.scconline.com/blog/post/2020/05/06/introduction-of-competition-amendment-bill-2020-a-step-towards-revamping-indian-market/
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Therefore, it becomes abundantly clear that the advancement of technologies 

worldwide and the growing digital space clearly possess the potential to render 

the current competition law principles that govern the digital space redundant. 

The instances and potential of tacit collusion, while significant, represent just 

one tip of the iceberg in terms of threats to current legislation from modern 

technologies. Moreover, it is also observed that inefficient regulation in the 

digital space could potentially prove detrimental to consumers’ interests. 

Further, in the Indian context, another one of the challenges that the CCI might 

have to face is the lack of technical know-how to deal with AI matters and the 

lack of appropriate enforcement mechanisms. The CCI has delivered various 

landmark orders in the past, imposing heavy penalties on multiple dominant 

market players, such as DLF, BCCI, cement manufacturers, etc. However, its 

impotence in dealing with AI-related matters is inevitable, considering how 

cumbersome it could be to identify tacit collusion instances and establish a 

violation. Further, the weak enforcement mechanisms at the CCI’s disposal 

make it harder to bring under scrutiny the products and services that 

unilaterally engage in or support tacit collusion. Algorithms also make it 

difficult to identify and establish market powers.59 Hence, given the novelty 

of the digital space and its related matters, there is no limit to the challenges 

that it can pose for the CCI. As a result, significant changes or an entirely new 

and targeted legislation for digital space regulation is the need of the hour.

 

59
 Supra note 28. 
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BORDERLESS INFLUENCES: TRACING ACADEMIA 

IN THE HISTORY OF JUDICIAL DECISIONMAKING* 

I. Introduction 

It is a matter of much intrigue that legal academia and the judiciary — two 

seemingly dissimilar fields in law have an impressively high degree of 

congruence. Both these fields shoulder the enormous and incredible burden of 

having to forensically deconstruct the abundant realities of human life and the 

challenges and contradictions speckled within the legal system. The two fields 

are often required to engineer solutions that address social convolutions by 

balancing the law with facts to bring to light a rational and justifiable outcome 

(judicial decision). Given these similarities, there are several advantages that 

a marriage between the two fields can yield. Yet, judges in different 

jurisdictions have adopted varying approaches in how they rely upon, cite, and 

perceive academic literature. Using judicial observations, legal anecdotes, and 

empirical data, this editorial briefly outlines some of the underlying factors 

and trends that influence this dissonance between legal academia and the 

judiciary. 

In the past, the Indian judiciary has demonstrated a predisposition toward 

citing academic literature. In the first section of this editorial, we analyse how 

far Indian judges rely on national and international academic literature in their 

rulings. The second section compares these trends in three different 

jurisdictions: England, Singapore, and the United States of America, while the 

 

* The contributors to this editorial are Anugra Anna Shaju, Fathima Rena Abdulla, Gokul K. 

Sunoj, Poorvi Yerrapureddy and Rubayya Tasneem. They may be reached at 

lawjournal@nuals.ac.in.  

mailto:lawjournal@nuals.ac.in


 2022                                     NUALS LAW JOURNAL                                 Vol.16  

[154] 

 

final section discusses some of the concerns that could arise when judges cite 

academic literature. 

II. Trends of the Indian Judiciary 

The Indian Constitution is a product of foreign legal and constitutional 

influences. Many of India’s statutes, such as the Indian Penal Code of 1860 

and the Indian Evidence Act of 1872, were drafted by the British. Such 

doctrinal borrowing is one of the primary reasons why Indian judges often rely 

heavily on foreign precedents and consider it a valuable source of law while 

deciding cases. In fact, there has been a tendency among Indian judges to cite 

and rely more on foreign academic scholarship over Indian literature.  

As Chief Justice K.G. Balakrishnan once remarked, “there is a distinct 

tendency on the part of Indian Courts to refer to academic writings, especially 

those from law reviews published by American universities.”1 An example is 

the 1976 decision of Maharaj Singh v. Uttar Pradesh2 , wherein the Supreme 

Court relied on several law review articles from the United States.3 What 

makes the decision even more significant was the court’s exclusive reliance 

on academic literature and no case law while advancing a certain legal 

argument.4 This was not an isolated case but was one amongst a series of cases 

during the Emergency. A majority of high-profile cases during this period 

substantially drew upon foreign precedent and invoked non-municipal laws to 

 

1  K.G. Balakrishnan, The Role of Foreign Precedents in a Country's Legal System, NLSIR 1, 

9 (2010). 
2 Maharaj Singh v. State of Uttar Pradesh, AIR 1976 SC 2602, 1082. 
3 Some of the pieces that were cited included: Comment: Consumer Law – Standing, 46 NYU. 

L. REV. 807 (1971); Robert van Horne, Citizen Organizations Intervening in Federal 

Administrative Proceedings: The Lingering Issue of Standing, 51 B.U. L. REV. 403 (1971). 
4 Adam M. Smith, Making Itself at Home: Understanding Foreign Law in Domestic 

Jurisprudence - the Indian Case, SSRN (2005). 

http://docs.manupatra.in/newsline/articles/upload/dd0d1fd1-b18c-4240-9b41-15c5923fe819.pdf
https://deliverypdf.ssrn.com/delivery.php?ID=180100000127073104084120087069069026032089006029067048123106102072074121022071123075037031036026028039096028107110029097087062066045008037090068118100110090068002081053030094084119002076029099003109029064114106099087083004023126102088111081000122&EXT=pdf&INDEX=TRUE
https://deliverypdf.ssrn.com/delivery.php?ID=180100000127073104084120087069069026032089006029067048123106102072074121022071123075037031036026028039096028107110029097087062066045008037090068118100110090068002081053030094084119002076029099003109029064114106099087083004023126102088111081000122&EXT=pdf&INDEX=TRUE
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defend rights to fundamental liberties, including the right to free legal 

services5 and the freedom of speech.6 Additionally, the Court's activism was 

bolstered by the expression of foreign legal doctrines by scholars and 

commentators.7 This trend continued for several years. 

However, in recent years, there has been a gradual shift, with Indian judges 

increasingly citing Indian Law Reviews in their judgments. The best example 

is the case of Navtej Singh Johar and Ors. v. Union of India8 wherein Justice 

D.Y. Chandrachud and Justice Indu Malhotra made several academic 

references to a blog post by Gautam Bhatia9 and published articles in the NUJS 

Law Review’s ‘Section 377 Special Edition.’10 Notably, this Supreme Court 

decision differed from the norm in that it placed an exceptionally high 

emphasis on Indian legal sources, which may have been due to the case’s high 

profile as well as the quantity and calibre of scholarly research conducted on 

the issues in question.11 Similarly, an enthusiasm for citing academic pieces 

 

5 In Hoskot v. State of Maharashtra, in asserting its holding that free legal services must be 

provided for the indigent, it relied on the book on the subject by Anthony Lewis. See 

ANTHONY LEWIS, GIDEON’S TRUMPET (Vintage 1989). 
6 In Indian Express Newspapers v. Union of India, the Court held that the imposition of tax 

on the publication of newspapers violated the constitutional right to freedom of expression 

which incorporates freedom of the press. The Court referred inter alia to several law review 

articles on the First Amendment.  
7 In Maneka Gandhi v. Union of India, while arguing for her liberty under Article 21, relied 

on Blackstone’s natural law theory. 
8 Navtej Singh Johar v. Union of India, AIR 2018 SC 4321. 
9 Indian Constitutional Law and Philosophy blog by Gautam Bhatia has also been cited in the 

judgment (“The Unbearable Wrongness of Koushal vs Naz Foundation” from 2013). See 

Gautam Bhatia, The Unbearable Wrongness of Koushal vs Naz Foundation, INDIAN 

CONSTITUTIONAL LAW AND PHILOSOPHY (Dec. 11, 2013), 

https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-vs-

naz-foundation/.  
10 NUJS Contributes to the Section 377 Judgement, SJA NUJS (Sept. 6, 2018), 

https://sja.nujs.edu/newsroom/2018/09/07/nujs-contributes-to-section-377-judgement.  

11 Id. 

https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-vs-naz-foundation/
https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-vs-naz-foundation/
https://sja.nujs.edu/newsroom/2018/09/07/nujs-contributes-to-section-377-judgement
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can also be found in the very recent Karnataka High Court’s Hijab Judgment.12 

To support the prohibition of the hijab in public schools, the Court compared 

modern student writing to, inter alia, the works of 19th-century writers, 

European thinkers, and Dr B.R. Ambedkar.13 In its introductory portion, the 

judgment exclusively refers to Sara Slininge’s research14 to find that regional 

variances in headscarf styles suggest that the practice is in place for socio-

cultural rather than purely religious reasons. Interestingly, though the Court 

cites twenty academic pieces in its ruling, no piece written by Muslim women 

is cited in the judgment. 

III. Cross-Jurisdictional Perspectives: A Brief Overview 

The relationship between the courts and academics has largely been defined 

by the system of law followed in each country. Common law courts have a 

distinct relationship with legal academics compared to courts having civil 

jurisdiction, with differences between them attributable to their respective 

cultural and political histories. This is best illustrated in the cases of France 

and Germany. France, with its emphasis on a strict separation of powers, views 

courts as merely enforcing the law, not expounding it.15 Citations of any 

secondary materials are not provided in the text of judicial opinions, even if 

the judges have read and considered academic writing while forming 

 

12 Resham v. State of Karnataka, 2022 LiveLaw (Kar) 75.  
13 Malavika Parthasarathy, The Texts That Made the Hijab Judgment - Supreme Court 

Observer, SCC OBSERVER (Mar. 23, 2022), https://www.scobserver.in/journal/the-texts-that-

made-the-hijab-judgment/.  
14 Sarah Slininger, Veiled Women: Hijab, Religion, and Cultural Practice, Historia (2013).  
15 Justice Susan Keifel, The Academy and the Courts: What do they mean to each other today? 

44(1) MELB. L. REV. 3 (2020). 

https://law.unimelb.edu.au/__data/assets/pdf_file/0010/3638305/12-Kiefel-447.pdf
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opinions.16 Germany, on the other hand, venerates academics, partly due to 

their instrumental role in shaping the ideas behind German law and the 

drafting of the country’s civil codes.17 Professor Hein Kotz, upon choosing a 

1985 German case volume at random, found that academic texts and articles 

were cited on average 13 times per federal civil case.18 In England, on the 

other hand, an analysis of Volume 1 of the 1985 All England Law Reports 

showed just 0.77 citations of secondary authorities on average per case.19 

One reason why common law judges cite academic work far less when 

compared to civil law countries like France, Italy, and Germany is that legal 

scholars in common law countries are not considered as authoritative source 

of law. Since legal academics in common law countries are not perceived to 

be as influential as their civil law counterparts, practitioners infrequently rely 

on their work to persuade the bench during court arguments.  However, when 

cited, common law courts assess academic work on the basis of the author’s 

reputation and the strength of their argument.20 In contrast, scholars in France, 

Italy, and Germany are viewed by judges as a homogeneous body.21 Yet, 

though academic work is relied on by civil law judges, courts either do not 

specifically add academic citations to judgments or only make brief references 

 

16 Hein Kötz, Scholarship and the Courts: A Comparative Survey in David S Clark (ed.), 

Comparative and Private International Law: Essays in Honor of John Henry Merryman on 

His Seventieth Birthday (Duncker & Humblot, 1990) 183, 186. 
17 William Twining et al, The Role of Academics in the Legal System in Mark Tushnet and 

Peter Cane (eds), The Oxford Handbook of Legal Studies 920, 936, 939 (Oxford University 

Press, 2005). 
18 Supra note 16. 

19 Supra note 16. 
20 Justice Susan Keifel, The Academy and the Courts: What do they mean to each other today?, 

44(1) MELB. U. L. R 3 (2020). 
21 Wui Ling CHEAH & Yihan GOH, An empirical study on the Singapore Court of Appeal’s 

citation of academic works: Reflections on the relationship between Singapore’s judiciary 

and academia, SING. ACAD. L. J.  (2017). 

https://academic.oup.com/edited-volume/28177/chapter-abstract/213084214?redirectedFrom=fulltext&login=false
https://law.unimelb.edu.au/__data/assets/pdf_file/0010/3638305/12-Kiefel-447.pdf
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
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to such work, making it difficult to ascertain the precise contributions of 

academics to each judicial decision.22  

A. United Kingdom 

Although recent years have seen English judges express their interest in 

academic scholarship, this practice is of contemporary origin. In the eighteenth 

century, while England did not impose any ‘citation bans’ like their foreign 

counterparts, there existed a framework of professional conventions that 

dictated what could be cited in court and what could not.23 Historically, 

English judges were often hesitant to quote academic legal articles due to the 

existence of a practice that prevented them from citing authors who were either 

living or had not achieved a degree of respectability after their death.  

The existence of this convention can be first traced to the judgment in Taylor 

v. Curtis,24 where Gibbs CJ stated that he was inclined to grant a rule nisi on 

the basis of what was quoted in “two books of the high estimation in the 

profession, but not at present to be cited as authority.”  John Lens,  Serjeant-

at-arms, while objecting that books of living authors are not usually to be cited, 

claimed that there would come a time when such authors would be cited with 

equal authority as authors such as Emerigon and Le Guidon.25 This judgment 

illustrated one aspect of the convention, commonly described as the ‘better 

 

22 Alexandra Braun, Judges and Academics: Features of a Partnership, in FROM HOUSE OF 

LORDS TO SUPREME COURT: JUDGES, JURISTS AND THE PROCESS OF JUDGING 237 (James Lee 

ed., Hart Publishing 2011). 
23 David L. Carey Miller, Legal Writings as a Source in English Law, 8 COMP. INTL. J. S. AFR.   

236, 240 (1975); Peter Birks, Adjudication and Interpretation in the Common Law: A Century 

of Change, 14(2) CAMB. L. STUD.   163 (1994); Komar, Supra note 7, at 404 who speaks of a 

"rule of procedure"; This interpretation seems to be also supported by the words of Vaughan 

Williams LJ in Greenlands v. Wilmshurst (1913) 29 TLR 685 (CA) 687. 

24 Taylor v Curtis (1816) 6 Taunt 608. 
25 Supra note 22; Supra note 21. 

https://www.jstor.org/stable/23906316
https://www.cambridge.org/core/journals/legal-studies/article/abs/adjudication-and-interpretation-in-the-common-law-a-century-of-change/5929266C80C7844D623D3C16BA0CB5BF
https://www.cambridge.org/core/journals/legal-studies/article/abs/adjudication-and-interpretation-in-the-common-law-a-century-of-change/5929266C80C7844D623D3C16BA0CB5BF
https://www.cambridge.org/core/journals/legal-studies/article/abs/adjudication-and-interpretation-in-the-common-law-a-century-of-change/5929266C80C7844D623D3C16BA0CB5BF
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read when dead’26 approach. Gibbs CJ, too, ultimately refused to take note of 

these books since the authors were alive, claiming that they could only be cited 

if they were both dead. The second aspect of this convention dictated that even 

if the author were dead, the court could only refer to their work if it had gained 

a degree of respectability after their passing, as evidenced by their reliance on 

Bracton, Coke or Finch.27 

A shift in this attitude can be observed from the end of the nineteenth century, 

where even if judges refused to cite academic books and articles as authorities, 

they did refer to them as secondary sources to clarify their position on an 

issue.28 Notably, recent years have shown English judges engaging in the 

practice of declaring their indebtedness to scholars for assisting them with 

complex legal interpretations, going so far as to acknowledge the influence of 

legal academics on the decision-making process.29 

B. Singapore 

Judicial decisions in Singapore have seen a fair number of citations of legal 

scholarship and academic work, making it an outlier among common law 

 

26 Id 22 
27 Neuberger, Judges and Professors – Ships Passing in the Night?, 58(1) RABEL J. INTL. PVT. 

L. 233-250 (2013).  
28  From the second half of the nineteenth century onwards, there were numer- ous examples 

of living writers being cited in court, be they practitioners or academics. During his lifetime, 

Sir Edward Sugden was cited in Doe d Newman v. Rusham (1851) 17 QB 723, 726; 117 ER 

1459, 1460, Doe d Blomfield v. Eyre (1848) 5 Common Bench 713, 732; 136 ER 1058, 1066 

andBoyse v. Rossborough (1853) Kay 71, 109; 69 ER 31, 47. See also, Neuberger, Judges 

and Professors – Ships Passing in the Night?, 58(1) RABEL J. INTL. PVT. L. 233-250 (2013).  

29  Id. See, For instance, Pan Atlantic Ins'ce Ltd. v. Pine Top Ltd. [1995] 1 AC 501 (HL) 551; 

In re Children (Conjoined Twins: Surgical Separation) [2001] Fam 147, 232; Jones v. 

Commerzbank AG [2003] EWCA Civ 1663, [2003] All ER (D) 303 [31]; X v. Y [2004] 

EWCA Civ 662 [44]; Deutsche Morgan Grenfell Group pic v. Commissioners of the Inland 

Revenue [2006] UKHL 49, [2007] 1 AC 558, [97], [151]- [158]. 

https://www.jstor.org/stable/pdf/24540611.pdf?refreqid=excelsior%3A03b769bc50e845f668cfd8a25becb471&ab_segments=&origin=&acceptTC=1
https://www.jstor.org/stable/pdf/24540611.pdf?refreqid=excelsior%3A03b769bc50e845f668cfd8a25becb471&ab_segments=&origin=&acceptTC=1
https://www.jstor.org/stable/pdf/24540611.pdf?refreqid=excelsior%3A03b769bc50e845f668cfd8a25becb471&ab_segments=&origin=&acceptTC=1
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countries.30 The jurisdiction gives importance to and finds value in using 

academic work — a practice aimed at fostering a dynamic relationship 

between the judiciary and academia, thus making both court verdicts and 

academic writing intelligible to the general public. In that sense, academic 

pieces are used by Singapore courts to deconstruct and demystify judicial 

reasoning, thus better integrating the legal community and public into the legal 

system.31 

Empirical research in Singapore shows that, post-2005, Singaporean courts 

have increased their citation of academic materials.32 There has been an 

increasing number of academic citations in Singapore, and this can be 

attributed to the improving relationship between the judiciary and academia. 

Other reasons have also contributed to an upward trend in citing academic 

work, such as the ready availability of academic work, the courtesy of 

digitalization. Judges attaining university degrees can also influence their 

reliance on academic pieces, as in the case of Singapore, wherein judges with 

postgraduate law degrees or doctorates were found to cite more academic 

work in their decisions compared to those holding bachelor’s degrees.33 The 

educational qualifications of judges, as well as greater access to academic 

work, are thus factors that have contributed to judges feeling a sense of 

responsibility to develop and mould common law. This trend can also be 

 

30 AEL v. Cheo Yeoh & Associates LLC, [2014] 3 SLR 1231; Giant Light Metal Technology 

(Kunshan) Co Ltd v. Aksa Far East Pte Ltd, [2014] 2 SLR 545; Goi Wang Firn (Ni Wanfen) 

v. Chee Kow Ngee Sing (Pte) Ltd, [2015] 1 SLR 1049; Public Prosecutor v. Low Kok Heng 

[2007] 4 SLR(R) 183; Wu Yang Construction Group Ltd v. Zhejiang Jinyi Group Co, Ltd, 

[2006] 4 SLR(R) 451. See Supra note 21. 
31 Wui Ling CHEAH & Yihan GOH, An Empirical Study On The Singapore Court Of 

Appeal’s Citation Of Academic Works: Reflections On The Relationship Between Singapore’s 

Judiciary And Academia, SINGAPORE ACADEMY OF LAW JOURNAL (2017). 
32 Id. 
33 Id. 

https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
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attributed to common law becoming more comparative, necessitating 

reference to foreign journal articles.34  

In such situations, it might not be practicable for a judge to go through each 

case that might have dealt with the matter due to time and resource constraints 

and the volume of content they might have to comb through. Hence, judges 

can better understand how a matter has been dealt with in different 

jurisdictions through academic pieces. 

C. United States of America 

Initially, the citation of academic materials by U.S. judges was very rare. The 

first instance of a judge citing a law review was in the case of City of Aurora 

v. West and Another,35 where the court relied on the American Law Register 

to argue in favour of State sovereignty over its navigable waterways.36 Still, 

reluctance to cite academic work and law reviews were very much observed. 

Oliver Wendall Holmes would dismiss them as the ‘work of boys’ and Chief 

Justice William Howard Taft “chided his colleagues for the ‘undignified’ use 

of law review material in their dissents.”37 This viewpoint transformed later, 

largely driven by judges realising that legal academics thoroughly study 

particular issues and hence using academic materials to aid judicial decision-

 

34 Jerrold Tsin Howe SOH & Yihan GOH, How and Why Do Judges Cite Academics? 

Evidence from the Singapore High Court, 17 ASIAN J. COMP. L.  (2022); For example, in 

Henderson v. Merrett Syndicates Ltd, the court looked into how other jurisdictions viewed 

concurrent liability in tort and contract. See Wui Ling CHEAH & Yihan GOH, An Empirical 

Study on the Singapore Court of Appeal’s Citation Of Academic Works: Reflections On The 

Relationship Between Singapore’s Judiciary And Academia, SINGAPORE ACADEMY OF LAW 

JOURNAL (2017). 
35 City of Aurora v. West and Another, 9 Ind. 74, 1857 Ind. LEXIS 482 (1857). 
36 Brian T. Detweiler, May It Please the Court: A Longitudinal Study of Judicial Citation to 

Academic Legal 

Periodicals, 39 LEGAL REF. SERVS. Q. 87 (2020).  
37 Id. 

https://www.cambridge.org/core/journals/asian-journal-of-comparative-law/article/abs/how-and-why-do-judges-cite-academics-evidence-from-the-singapore-high-court/131938CC5A3A212ABF21E42B24C2AE0D
https://www.cambridge.org/core/journals/asian-journal-of-comparative-law/article/abs/how-and-why-do-judges-cite-academics-evidence-from-the-singapore-high-court/131938CC5A3A212ABF21E42B24C2AE0D
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4095&context=sol_research
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
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making needed to be acknowledged in the disposition of the everyday work of 

courts.38 In this regard, Chief Justice Charles Hughes described law reviews 

as the ‘fourth estate of the law’ and said, “it is not too much to say that, in 

confronting any serious problem, a wide-awake and careful judge will at once 

look to see if that subject has been discussed, or the authorities collated and 

analysed, in a good legal periodical.”39  

The period following World War II saw a proportional increase in the citation 

of academic work, with there being a 172% increase in judicial opinions citing 

law reviews since 1945.40 The years that followed witnessed a slow and steady 

decline in the proportion of law review citations, from below 4% in 1981 to 

1.47% in 2009.41 This decline can be attributed to various factors like changes 

in technology, an increase in case laws and the caseload of courts, and a shift 

in legal academia to matters beyond those typically dealt with by courts. 

Further, technological advances such as the emergence of databases like Lexis 

and Westlaw helped judges locate case law more easily. This meant that judges 

no longer had to consult law reviews to resolve the issues before them and had 

primary sources dealing with a particular issue readily accessible while 

formulating decisions. The increase in and ready access to case laws led to 

judges not having to use law reviews as shortcuts for their research.  

 

38 Douglas B. Maggs, Concerning the Extent to Which the Law Review Contributes to the 

Development of the Law, 3 S. CAL. L. REV. 181, 186 (1930); Frederick E. Crane, Law School 

Reviews and the Courts, 4 FORDHAM L. REV. 1, 3 (1935); Brian T. Detweiler, May It Please 

the Court: A Longitudinal Study of Judicial Citation to Academic Legal Periodicals, 39 

LEGAL REF. SERVS. Q. 87 (2020).  
39 Brian T. Detweiler, May It Please the Court: A Longitudinal Study of Judicial Citation to 

Academic Legal Periodicals, 39 LEGAL REF. SERVS. Q. 87 (2020).  
40 Id. 
41 Id. 

https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
https://digitalcommons.law.buffalo.edu/cgi/viewcontent.cgi?article=1050&context=law_librarian_articles
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At present, it can be observed that in the U.S., academic citations are mostly 

used for faculty evaluations rather than judicial citations. This tendency can 

be observed in other jurisdictions like the U.K. and Australia too. In the U.K., 

a focus on originality and critical work in academic writing that is now 

emphasised prevents direct and foundational propositions of law.42 However, 

courts still require expositions of prevailing law rather than arguments for 

reform. Similarly, in Australia, content that is relevant to judges and lawyers 

is very minimal as academics increasingly write for ‘bigger picture research’ 

areas.43  

This has been explicitly noted in the U.S. context when judge Judith Kaye of 

the New York Court of Appeals remarked that prominent law reviews are 

generally dedicated to abstract, theoretical subjects and less and less to 

practice and professional issues, and the grist of state court docket.44 Chief 

Justice Roberts also noted that law reviews and the articles contained therein 

might be of great interest to the academic but not of much help to the bar and 

bench.45 However, these reasons do not stop the judges from citing academic 

pieces. Academic work is still used to form opinions and even core judicial 

arguments. For example, in Utah v. Strieff,46 the core dissenting argument of 

Justice Sonia Sotomayor was based on Pulled Over,47 a book discussing police 

stops and their effect on citizenship and racial disparity. Justice Sotomayor's 

 

42 Jerrold Tsin Howe SOH & Yihan GOH, How and Why Do Judges Cite Academics? 

Evidence from the Singapore High Court, 17 ASIAN JOURNAL OF COMPARATIVE LAW (2022). 
43 Id. 
44 Judith S. Kaye, One Judge's View of Academic Law Review Writing, 39 JOURNAL OF LEGAL 

EDUCATION (1989). 
45 Supra note 39.  
46 Utah v. Strieff, 579 U.S. 232, 136 S. Ct. 2056 (2016). 
47 CHARLES R. EPP, STEVEN MAYNARD-MOODY & DONALD P. HAIDER-MARKEL, PULLED 

OVER (The University of Chicago Press 2014). 

https://www.cambridge.org/core/journals/asian-journal-of-comparative-law/article/abs/how-and-why-do-judges-cite-academics-evidence-from-the-singapore-high-court/131938CC5A3A212ABF21E42B24C2AE0D
https://www.cambridge.org/core/journals/asian-journal-of-comparative-law/article/abs/how-and-why-do-judges-cite-academics-evidence-from-the-singapore-high-court/131938CC5A3A212ABF21E42B24C2AE0D
https://www.jstor.org/stable/42893079#metadata_info_tab_contents


 2022                                     NUALS LAW JOURNAL                                 Vol.16  

[164] 

 

remark while dealing with a case48 on solitary confinement is also noteworthy, 

for it relied not only on a student’s note49 on solitary confinement but also on 

Charles Dickens’ writing.50 

IV. Apprehensions, Biases and Questions 

Despite the commendable advantages of courts relying on academic literature 

— peer review, validation of arguments backed with data, and expert opinion, 

to name a few, there exist some significant risks that ought to be addressed. It 

could be argued that the inclusion of academic content in judicial decisions 

poses no greater threat than it would when used in any regular publication. 

However, the latent danger lies in the implications of including academic work 

in judgments. In a justice system that tends to regard judicial adjudication as 

more legitimate, with judges being revered as ‘demi-gods’ who spell out ‘legal 

truths’ on matters of public importance, it becomes imperative that standards 

be identified, to guard against (to the extent possible) citing highly biased 

literature and opinions harmful to socio-political realities. In this context, this 

Editorial seeks to raise some pertinent questions that warrants considered 

thought. 

Qualitatively speaking, biases51 may crop up in two ways — ones that arise 

from the nature or conduct of the matter under investigation in an academic 

piece and ones that seep in due to unscrutinised judicial discretion in selecting 

academic pieces. The first among these is the age-old yet recently aggravated 

 

48 Apodaca v. Raemisch and Lowe v. Raemisch, No. 15-1454, 10th Cir. (2017). 
49 Justice Sotomayor Cites Student Note, ALABAMA LAW (Oct. 23, 2018), 

https://www.law.ua.edu/blog/news/justice-sotomayor-cites-student-note/. 
50 CHARLES DICKENS, AMERICAN NOTES FOR GENERAL CIRCULATION (Chapman & Hall 

1842); CHARLES DICKENS, A TALE OF TWO CITIES (Chapman & Hall 1859);  
51 Eyal Peer & Eyal Gamliel, Heuristics and Biases in Judicial Decisions, THE JOURNAL OF 

THE AMERICAN JUDGES ASSOCIATION (2013). 

https://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1428&context=ajacourtreview#:~:text=Confirmation%20bias%20can%20also%20affect,correspond%20with%20their%20previous%20assumptions.
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problem of selection bias in the datasets employed for research conclusion. 

For instance, it is not uncommon to find ethnographic studies52 that very 

convincingly point towards a nexus between certain behavioural traits, 

communities and races. The dangers of such mapping lie in how 

predominantly this data tends to be drenched in racial and gender biases and 

stereotypes, with little regard to modern and more accurate sampling methods 

within data aggregation. Therefore, one will observe throughout the lifecycle 

of any research study/ analysis/ academic piece that there are several inlets of 

potential damage53 that render the study inaccurate. Judicial reliance on such 

academic research as evidence, or even a tilt in its favour while deciding 

questions of law, can have grave and regressive consequences. 

The second kind of bias is, of course, that which arises from the innately 

human nature of judges. Being fundamentally opinionated humans, with their 

distinct and sometimes prejudiced perspectives on matters, judges are no freer 

from confirmation bias than laypersons. Therefore, it is only rational to 

assume that selective filtration seeps in through the judicial mind in a way that 

sides with one’s own political or social beliefs on matters. There also exists a 

specific kind of bias known as benefactor bias, wherein it is argued that 

beneficiaries of sociologically54 impactful decisions are more likely to 

adjudicate in favour of the retainment of such benefits than otherwise. To cite 

a common example from the legislative context — beneficiaries of oil lobbies 

vote in vehement opposition to legislation that clamps down non-renewable 

 

52 Katherine B. Spencer et al, Implicit Bias and Policing, 10 SOCIAL AND PERSONALITY 

COMPASS 50, 51 (2016). 
53 Ana-Maria Šimundić, Bias in research, 23 BIOCHEM MED (ZAGREB) (2013). 
54 Michele Benedetto Neitz, Socioeconomic Bias in the Judiciary, 61 CLEVE. ST. L. R.  (2013). 

https://gspp.berkeley.edu/assets/uploads/research/pdf/SpencerCharbonneauGlaser.Compass.2016.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3900086/
https://deliverypdf.ssrn.com/delivery.php?ID=945095103005027004071014064003030120109041081065021078070099126089013070000009123029022029039102029056034112117081094120030107102060001069021102117087070103123102084048043110105081121091076031107107025092086095098091099120086070108105124082122021091&EXT=pdf&INDEX=TRUE
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energy consumption55. Interestingly, a hypothesis asserting that female judges 

are more likely to rule in favour of social welfare and affirmative action-

oriented legislation — owing to their position as probable benefactors of these 

policies — was disproved in a study.56  

Whether there exists any truth in these hypotheses is a matter yet to be 

comprehensively tested and affirmed. Until then, it is only prudent to also 

assume that the relevance of these biases varies from case to case. The fact 

remains, however, that if true, such biases may as well tip the fairness that one 

expects when ‘neutral’ judges select academic literature. Political biases and 

mutual-citation clubs are among other alleged biases seen aplenty in judicial 

citations57.  

Another pertinent question to be addressed is whether there ought to be a 

minimum standard or guidelines to filter academic content used in judicial 

decisions. This problem arises because individual publishers demand varying 

standards and degrees of rigour while publishing academic pieces. Questions 

include: if they were solicited pieces or otherwise/ how many rounds of peer-

review did the article go through? What was the level of anonymity maintained 

throughout the review process? Were there any inherent conflicts of interest 

that may have possibly occurred in its course of publication?  

 

55Carolyn B. Maloney, Committee Analysis of Fossil Fuel Industry’s Lobbying Reveals Public 

Praise for Climate Policies Is Not Backed by Meaningful Action (US House Committee on 

Oversight and Reform), https://oversight.house.gov/news/press-releases/committee-analysis-

of-fossil-fuel-industry-s-lobbying-reveals-public-praise-for  
56 Stephen J. Choi et al., Judging Women, U. CHIC. L & ECON. 483 (2009). 
57 Stephen J. Choi & G. Mitu Gulati, Bias in Judicial Citations: A New Window into the 

Behaviour of Judges?, NYU L. & ECON. 06-29 (2006). 

https://oversight.house.gov/news/press-releases/committee-analysis-of-fossil-fuel-industry-s-lobbying-reveals-public-praise-for
https://oversight.house.gov/news/press-releases/committee-analysis-of-fossil-fuel-industry-s-lobbying-reveals-public-praise-for
https://deliverypdf.ssrn.com/delivery.php?ID=481085124111100124110082125019121064104035090029001010110003124092118110096090125113041000008060051058110118086100075110089113060083005001074103089117080008072071093057021003004118015025002016017086126126094096084081092089118011065123084112113117&EXT=pdf&INDEX=TRUE
https://deliverypdf.ssrn.com/delivery.php?ID=138112024094125000105004019031097093003082027001019058067096014018004103086008085098043103040038056011007079016015119021093104043059065035081007087123114005020032031006115117118112124106019065124069098022018023117015001073025104009073123073102&EXT=pdf&INDEX=TRUE
https://deliverypdf.ssrn.com/delivery.php?ID=138112024094125000105004019031097093003082027001019058067096014018004103086008085098043103040038056011007079016015119021093104043059065035081007087123114005020032031006115117118112124106019065124069098022018023117015001073025104009073123073102&EXT=pdf&INDEX=TRUE
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Currently, there is also a danger posed by sponsored pieces. Which individual 

or organisation funds the platforms of publication and what sort of influence 

the platform exerts on the publication are issues that must be seriously 

considered. In general, there also exists a tendency to choose academic pieces 

that have a larger citation frequency online or ones that have made their way 

into foreign journals of significant repute. Although the judiciary could benefit 

from the experience and advantages derived from relying on foreign research, 

it is essential to keep in mind that the populace and target demographic of a 

foreign author would differ, particularly concerning the differences in socio-

economic problems in India.  

Despite frequently utilising serious qualifiers like “international” and 

“rigorous,” many journals today appear to be unsure of the specifics of their 

review procedure.58 Indian law school scholarship, too, has not altogether 

avoided the drawbacks of student-run reviews.59As a result, many academic 

articles are published without peer review. When peer review is employed, the 

procedure varies and almost always lacks specificity and openness. Courts 

have historically relied on pieces written by academics considered to be the 

best in their fields, and law reviews used to be the medium by which their 

scholarship was accessed. However, with the rise of self-publishing in 

cyberspace by reputed academics, law reviews are no longer the only medium. 

Self-published pieces may not undergo an intensive reviewing process like a 

law review piece is supposed to and usually have a larger audience both in 

academia and among practicing lawyers. If the judiciary is willing to cite non-

 

58 Ashwita Ambast, India’s Student-Run Law Reviews Face Major Questions, MYLAW.NET 

BLOG (Sept. 11, 2014), http://blog.mylaw.net/law-reviews-in-india-an-enquiry-into-their-

role-and-functioning/.  
59 Id. 

http://blog.mylaw.net/law-reviews-in-india-an-enquiry-into-their-role-and-functioning/
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 2022                                     NUALS LAW JOURNAL                                 Vol.16  

[168] 

 

peer-reviewed articles, will the relevance of law reviews and the 

accompanying review process diminish? If so, at what cost? The fundamental 

question which must then be answered is what elements must be taken into 

consideration if the judiciary begins citing academic literature that may not 

have undergone proper peer review. 

These aspects aside, there is a third and interesting argument that deserves 

thought in this context: judicial reliance on self-authored pieces. Does 

choosing to include one’s own academic conclusion in a judicial decision 

create an inherent conflict of interest? Does such a choice violate the ethical 

standards expected of a judge and the natural justice principle of nemo judex 

in causa sua? As a logical successive query — Should not the choice of 

impartiality within a piece rest with authorities who do not have stakes in it?  

V. Conclusion 

Amidst this flurry of confusion, opinions, and fears — it might bode well to 

take a decisive step back and realise that the answer to all these questions 

surrounding the propriety of academic inclusion in judicial decisions does not 

have a clear-cut answer. There is, and perhaps can be, no straight-jacketed set 

of guidelines of do-s and don’t-s to aid judges on the matter. The desirability 

of such inclusion will certainly depend on the context, content, and 

consequences in individual cases. Yet, just as a higher number of academic 

citations does not automatically enhance the quality of a court’s verdict, one 

cannot deny the many benefits of proactively engaging with academic research 

while interpreting questions of legal and constitutional importance.  
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To quote an academic opinion from the Canadian context60 — “[...] the 

relationship between courts and legal scholars is dialogic. Academics 

scrutinise and criticise judicial decisions, and judges react and respond 

accordingly. When courts confront legal issues raising difficult social context 

considerations, they frequently benefit from interdisciplinary legal scholarship 

that draws upon the social sciences.” As a derivate, for matters outside the 

conventional plains of the law — in circumstances that necessitate technical 

expertise, social consideration, or native perspectives, it is prudent to rest on 

the resilience of the legal system and invite academic inputs with the hope that 

a few, if not most, of these concerns, will find themselves allayed only by 

fostering a culture of a healthy and constructive dialogue between academia 

and the judiciary. 

In similar spirits, Lord Denning once remarked that scholarly work and texts 

are “repositories of principles” and that scholars are “[people] who have 

studied the law as a science with more detachment than is possible to men 

engaged in a busy practice.”61 When and if the courts actively espouse steps 

to increasingly rely on academic content — a healthy pruning to reach the right 

balance can emerge solely from cycles of revision wherein both the judiciary 

and academia endorse and criticise one another in a symbiotic, dynamic 

process. Much like the very body of the law in its entirety, this must be a living, 

breathing process. However, a critical factor for the ignition of such organic 

growth rests with the judiciary and its willingness to liberally, expansively, 

yet cautiously select academic work. Ultimately, what one can be sure of is 

this: as is often stated in the context of journalism, the tenets of autonomy and 

 

60 Robert J. Sharpe & Vincent-Joel Prolux, The Use of Academic Writing in Appellate Judicial 

Decision Making, 50 CAN. BUS. L. J. (2011). 
61 WINFIELD, A TEXTBOOK OF THE LAW OF TORT (1947). 
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impartial scrutiny must certainly be among the various lenses employed to find 

the suitability of any academic piece that finds its way into judicial decisions.  


